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COMPETITION AND CONSUMER CHOICE IN 
THE MVPD MARKETPLACE, INCLUDING AN 
EXAMINATION OF PROPOSALS TO EXPAND 
CONSUMER CHOICE, SUCH AS A LA CARTE 
AND THEME-TIERED OFFERINGS 


WEDNESDAY, JULY 14, 2004 

House of Representatives, 

Committee on Energy and Commerce, 

Subcommittee on Telecommunications 

and the Internet, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
2123, Rayburn House Office Building, Hon. Fred Upton (chairman) 
presiding. 

Members present: Representatives Upton, Bilirakis, Stearns, 
Gillmor, Cox, Deal, Whitfield, Cubin, Shimkus, Wilson, Pickering, 
Fossella, Buyer, Bass, Walden, Terry, Barton (ex officio), Markey, 
Wynn, Doyle, Gonzalez, Towns, Rush, Stupak, Engel, and Dingell 
(ex officio). 

Also present: Representative Hall. 

Staff present: Neil Fried, majority counsel; Howard Waltzman, 
majority counsel; Will Nordwind, policy coordinator and majority 
counsel; Will Carty, legislative clerk; Billy Harvard, legislative 
clerk; Peter Filon, minority counsel; and Gregg Rothschild, minor- 
ity counsel. 

Mr. Upton. Good morning. 

Mr. Shimkus. Good morning. 

Mr. Upton. Thank you. Where is my apple? Today, we are exam- 
ining competition and consumer choice in the MVPD marketplace. 
The evidence suggests that the vast majority of Americans enjoy 
more choice, more programming and more services than any time 
in history. 

Approximately 88 percent of all U.S. households get their TV 
through a multichannel video provider rather than over the air. 
While cable operators still hold the largest share of the MVPD 
market, DBS operators are gaining. Cable has approximately 75 
percent of the MVPD market, and DBS has approximately 22 per- 
cent. But the DBS growth rate has exceeded the cable growth rate 
by double digits almost every year since the introduction of DBS 
more than a decade ago. 

DirecTV is now the second largest MVPD behind Comcast, and 
EchoStar is the fourth largest behind Time Warner. Another DBS 
provider, Voom, entered the market in the fall of 2003 and already 

( 1 ) 
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has 10,000 subscribers. DBS operators have also entered into 
agreements with telephone companies and Internet service pro- 
viders to bundle digital subscriber lines, DSL services, with their 
video offerings, which should increase the attractiveness of DBS for 
consumers interested in one-stop shopping. 

I also want to acknowledge the contribution of small cable opera- 
tors across the country and encourage continued good faith pursuit 
of marketplace arrangements through the National Cable Tele- 
vision Cooperative in order to ensure optimal opportunity for small 
cable companies to compete in the marketplace. 

Since Congress eliminated most forums of cable regulation in 
1996, the cable industry has invested $85 billion in its infrastruc- 
ture, bringing hundreds of channels, interactive services, such as 
video-on-demand, broadband and voice services to the consumer. 
Moreover, the number of national cable networks has grown from 
145 in 1996 to 339 in 2003 — 134 percent increase over the 7 years. 

So in my view, the vast majority of Americans enjoy more choice, 
more programming and more services than any time in history. 
That is why I oppose an attempt by the government to impose an 
a la carte system on the MVPD marketplace. The current business 
model upon which video programming and distribution relies has 
evolved over many years and has brought enormous benefits to the 
consumer. 

A little bit of history is also important to recall. At its inception 
in the Cable Act of 1992, retransmission consent contemplated a 
cable operator paying cash to the broadcast network in order to get 
consent to retransmit the broadcast network on the cable operator’s 
system. However, many cable operators balked at paying the price 
set by the network, so the networks and the cable operators agreed 
to non-monetary compensation in the form of carriage of the net- 
work’s sister cable channels for less or no cash. 

That was an innovative, market-based arrangement, which has 
led us to the universe that we have today, which provides tremen- 
dous diversity in programming and an impressive number of chan- 
nel offerings and multiple tiers. An a la carte system would set 
back the clock and put us in the same boat that we were in when 
cable operators were balking at the price set for retransmission 
consent for the broadcast network. Of course, the only way around 
repeating that history is that if along with a la carte the Federal 
Government were to get back into the business of rate regulation, 
a business that Congress wisely got out of back in 1996. And when 
we got out of that business, the industry reacted by investing the 
$85 billion in cable infrastructure upgrades, and consumer’s got an 
enormous upgrade and offering choice, quality and, yes, service. 
Add to that the enormous competitive pressure brought by the DBS 
industry, and we have a marketplace that is working. In my view, 
the government must resist the urge to reregulate and retinker 
with the marketplace. 

But let me address another important aspect of the a la carte 
issue which involves our ongoing debate regarding decency and in- 
decency. As the author of the Broadcast Decency Act of 2004, I 
share the desire of so many parents across the country who do not 
want objectionable cable programming coming into their homes. 
And while the Constitution imposes significant limits on the gov- 
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ernment’s efforts to regulate indecent cable content, that does not 
absolve the cable industry from its corporate responsibility to 
American families. 

I would note that most of the major cable operators have em- 
barked upon a massive public education campaign to inform par- 
ents of their right to have blocked for free programming which they 
find objectionable, and we will continue to monitor the effectiveness 
of those efforts. 

Having said that, there are those in the indecency debate who 
believe that families should not have to pay in the first place for 
programming which they believe is objectionable and then have to 
have blocked for free. However, I believe that an a la carte would 
result in higher prices to the consumer and cause families to pay 
more to get the channels that they do want than if they just 
blocked for free the channels they did not want. 

That belief is underscored in the GAO October 2003 cable indus- 
try report to Congress which concludes in pertinent part that, 
quote, “Adopting an a la carte approach would provide consumers 
with more individual choice but could require additional technology 
and impose additional cost on both cable operators and subscribers. 
A move to an a la carte approach could result in reduced adver- 
tising revenues and might result in higher per channel rates and 
less diversity in program choice. If cable subscribers were allowed 
to choose networks on an a la carte basis, the economics of the 
cable network industry could be altered, and if that were to occur, 
it is possible that cable rates could actually increase for some con- 
sumers.” 

To me we can draw a comparison between the business model of 
the MVPD marketplace and that of your average newspaper. Both 
rely on subscriptions and ad revenue to survive. Take today’s USA 
Today. It costs 50 cents. It is going up to 75 cents. For me I want 
to see the sports, the front section and the business section. All the 
other sections automatically go into my recycling bin. I would imag- 
ing that I would pay a lot more on a daily basis for just the sec- 
tions that I want if they had to be offered on a stand-alone basis. 
In essence, that is what an a la carte mandate would bring to the 
MVPD marketplace. 

In conclusion, I want to compliment my colleague, Mr. Deal, for 
all of his attention to the issue. While we might disagree on the 
merits of the government requiring a la carte or theme-tiered offer- 
ing, I know that he has the best interests of the consumers in 
mind, and I salute his determination to see that this issue has a 
fair hearing before this subcommittee today. And I yield to my 
friend and winner of the American League All Star Game last 
night against my National League guys, Mr. Markey. 

Mr. Markey. Thank you, Mr. Chairman, very much, and thank 
you for holding this very important hearing. The backdrop of our 
discussions this morning is the reality that cable rates continue to 
rise each year. This has been the case since the 1992 Cable Act’s 
consumer rate protection rules, which saved consumers over $3 bil- 
lion from 1993 to 1995, were eliminated by Congress in the Tele- 
communications Act of 1996. These consumer rate protections were 
removed based upon the faulty premise that full-blown price com- 
petition would arise primarily from the telephone industry. It turns 
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out that the telephone industry never did get into the cable indus- 
try. It is a lot like Samuel Beckett’s, “Waiting for Godot.” We are 
still waiting for them to arrive. And yet the premise was that we 
could remove regulations because there would be real competition 
provided by the telephone industry in the cable sector, but they 
never deployed. 

And so as a result, in 95 percent or so communities in America, 
there is only one land-based provider. And of course that means 
that while the USA Today is a paper that you might want to go 
through and pick out the different sections that you want, if you 
are not happy with them at all, you can always purchase the 
Washington Post, and you can go through that entire paper in 
terms of the what they are doing or the New York Times or the 
Washington Times or a whole bunch of other papers here in Wash- 
ington DC for their sports section, for their news section, which is 
not in fact possible when it comes to cable providers. There is only 
one, and it is whatever they provide, which is the basis of the selec- 
tions which you can make. 

During the House floor debates on the 1996 Telecom Act, I of- 
fered an amendment which sought to prohibit the elimination of 
the consumer rate protections until that telephone company, that 
second newspaper, arrived in town. When it arrived in town pro- 
viding competition for price and services, then there was deregula- 
tion of the marketplace, because competition would then be the 
protection for the consumer. The Markey consumer rate protection 
amendment failed, and in the absence of any widespread assault on 
cable markets from the telephone industry, cable rates have stead- 
ily and annually risen at a pace far in excess of the rate of infla- 
tion. 

It is true that the cable industry in the last several years has 
also made significant investments in upgrading their facilities. It 
is true as well that cable has deployed broadband service and 
forced the phone industry and others to respond. It is also true that 
more and more cable operators are entering the voice marketplace 
and offering consumers savings on their phone bills. Yet it remains 
true that many consumers continue to complain about rising cable 
rates, lack of choice and the channels they don’t want are forced 
upon them. 

When questioned about why rates continue to go up, operators 
typically point to increases in programming costs. The cable pro- 
gramming marketplace is highly concentrated. The number of cable 
channels truly independent of cable operators or television net- 
works is a paltry few. The biggest problem from a public policy 
standpoint is that there doesn’t appear to be any near-term com- 
petition that will emerge to keep a check on consumer rates, and 
there doesn’t appear to be any end in sight to annual programming 
rate increases either. That is not a good situation. 

Proposals have recently emerged to explore the possibility of of- 
fering cable channels on an a la carte basis as a way of addressing 
the dysfunction and concentration in the cable programming mar- 
ketplace. Mandating an a la carte option for all cable operators, for 
all cable consumers may not be a panacea. As opposed to an a la 
carte mandate, permitting certain cable operators to voluntarily ex- 
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periment and try a la carte offerings strikes me as the best way 
to find the right answer. 

When a la carte was offered as an amendment in this sub- 
committee during consideration of the 1992 Cable Act, I opposed it. 
I did so because, in part, because of concerns that such a proposal 
would adversely affect the ability to have a great diversity of pro- 
gramming with the independent editorial voices of minority pro- 
grammers, foreign language programmers and other less powerful 
voices in the media mix struggling to get into cable. We now have 
a 12-year track record to assess, and while there may have been 
some successes in getting diversity on the cable tier, overall such 
voices, when they exist, still tend to be owned and controlled by the 
same large programmers who seem to dominate the cable dial. 

Today, some of the voices of diversity are calling for an experi- 
ment with an a la carte in order to foster diversity in the cable 
marketplace. I would like to ask, Mr. Chairman, unanimous con- 
sent to submit for the record a number of letters and submissions 
from entities addressing the diversity of voices question and the 
issue of a la carte. They are a letter from Brian Woolfolk; a letter 
from Tracy Jenkins Winchester, president of Colors, a multicul- 
tural television network founded by an African-American civil 
rights organization; comments from Steven Davis, chairman of the 
Black Education Network; and a letter from Jonathan Rintels, ex- 
ecutive director of the Center for Creative Voices in the Media, a 
group of prominent independent producers. This is a complex issue, 
everyone will agree, to certain problems, and there appears to be 
no easy answer or short-term solution, but these issues do need 
greater attention, and I congratulate you on this excellent hearing 
today. 

Mr. Upton. Without objection, it will be made part of the record. 

[The information referred to follows:] 
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MATTOX WOOLFOLK, LLC 


A Government Relations Firm 

513 Capitol Court NE Suite 100 Washington, DC 20002 
Tel; +1.202.547.9505 Fax: +1.202.547.6797 
www.mattoxwoolfoik.com 


July 13, 2004 

Congressman Fred Upton 
Chairman 

House Energy and Commerce Committee 
Subcommittee on Telecommunications and the Internet 

Congressman Edward Markey 
Ranking Member 

House Energy and Commerce Committee 
Subcommittee on Telecommunications and the Internet 

2125 Rayburn House Office Building 
Washington, DC 20515 

Dear Congressmen: 

A properly designed a la carte system has the potential to empower both African 
American consumers and African American Programmers. The current system of 
begging an inherently conflicted cable or satellite system, in order to win favorable 
access to consumers continues to drive African American programmers closer and closer 
to extinction. Instead of going out of business, African American programmers will take 
their chances with a la carte, where they have a fighting chance. 

These programmers are talented and proud. These business people will enthusiastically 
embrace an a la carte system that grants them the ability to sell their programming in an 
open media marketplace. Their common response to the question, “is your programming 
compelling enough for people to choose and pay for a la carte?” is an emphatic “YES”. 
Of course, African American programmers would love to be part of the Old Boy’s Cable 
system where you get $20 or $30 million dollars worth of subscriber fees every month for 
whether people want their programming or not. But, none of them are part of that 
system. 


1 
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Obviously, Big Media fears African Americans being empowered to choose the 
programming they see. I can empathize with the position of Big Media. Why be held 
accountable to your customers if you don’t have to be and a disproportionate amount of 
your customers are African Americans who are not likely to continue subsidizing 
programming they do not want? 

A poll conducted from April 16 to April 19, 2004, asked the following question: 

" Most cable companies do not allow their customers to customize their basic cable TV 
package by subscribing only to the channels they would like to watch. Instead, cable 
customers must subscribe to a pre-arranged basic package of programming. As a cable 
customer, would you prefer to choose for yourself the programming to be included in 
your basic cable subscription or is the cable company ’s prearranged basic package 
satisfactory? “ 

65% of African Americans responded that they prefer to choose for themselves. 1 

It is extremely ironic that Big Media is promoting a disingenuous anti-choice campaign 
on the backs of the minority programming community that it has long disrespected. 
Fortunately, the industry’s own research and statements discredit many of the unfounded 
allegations the industry is making about a la carte programming. 

I applaud the Subcommittee’s efforts to shed light on problems with the current system. I 
also urge the Subcommittee to continue to ask the tough questions that need to be asked. 
A properly constructed a la carte system has the potential to provide African American 
programmers access to a marketplace from which they have long been denied. I look 
forward to working with you to develop a media system more accountable to both 
African American consumers and African American programmers. 


African American Programming will thrive in the right a la carte system 

African Americans consumers represent 20% of cable and satellite viewers despite being 
only 13% of the population. African Americans are disproportionate consumers of both 
premium and pay per view services. It has been reported that African Americans make 
up nearly 1 out of 3 HBO subscribers, contributing over $100 million per month in 
subscriber fees to HBO, which is owned by Time Warner. If African Americans can 
choose HBO and make HBO highly profitable, why should they be prevented from 
choosing an African American network. 

In the September 15, 2003 issue of Broadcasting and Cable, BET Founder Bob Johnson 
is quoted as saying: “There should be a black pay cable channel right alongside HBO 
and Showtime. It would stimulate the production of black feature films; films could be 


'From the cross-tabs of a poll conducted on behalf of the Concerned Women of America April 16 to April 
19, 2004. 
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placed theatrically, then put on the pay service and then sold into syndication and later on 
cable.” 2 


Access Denied 


The following is a list of some African American programmers who have been denied 
access to distribution in the current system. This list is not meant to serve as an a la carte 
positioning on the part of these networks. They can speak for themselves. This list, 
however, is meant to express the many different resources and experiences available to 
the House Energy and Commerce Committee, as it continues to address these important 
issues. 


Black Education Network 

Steven Davis, Chairman 

Harlem, New York and Marietta, GA 

Phone: 917-903-5509 

The Black Education Network (“BEN”) tried for years to gain access to distribution from 
cable systems. BEN even took the unusual step of attempting to buy cable systems in 
order to be in a position to barter to get their programming on other systems. BEN 
attempted to buy cable systems spun off during the Comcast and AT&T merger. Despite 
outbidding other bidders by S100 million, BEN was not granted the cable systems. BEN 
has filed a discrimination and breach of contract suit against Comcast. 

In June, BEN announced plans to begin broadcasting 2 hours of programming per week 
on Pax TV. BEN continues to pursue access to distribution. BEN has filed comments in 
support of digital multicast must carry as a means to access distribution. 


Christian Television Network 
Rev. Glenn Plummer 
15565 Northland Dr., Suite 900W 
Southfield, MI 48075 
Phone: 248-559-4200 
Website: www.ctnusa.org 

CTN needed hundreds of African American Pastors to organize their congregations to 
pressure Comcast to have CTN distributed on the Detroit Comcast system. CTN is also 
on systems in New Orleans and Baton Rouge. However, the network has been unable to 
get beyond its current 3 million subscribers because they were not granted access to 
wider distribution. 


2 “Allison Romano, Johnson Raps Cable Industry for ‘Lip Service’ to Blacks, Broadcasting & Cable, 
September 15, 2003. 
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The Employment and Career Channel 

Broderick Byers, Chief Executive Officer 
253 W. 51 st St., 3 rd Floor 
New York, NY 10019 
Phone:212-445-0754 
Website: www.emplov.com 

The Employment and Career Channel has been unsuccessful at its attempts to gain wide 
carriage of its career based programming despite the obvious opportunities the economic 
downturn should have presented for this African American owned network. Broderick 
Byers participated in Congressman Scott’s braintrust on minority media issues. 


New Urban Entertainment Television (NUB-TV) 

Silver Spring, Maryland (Filed for Bankruptcy in 2002) 

Robert Townsend, Former Chief Operating Officer 
Phone: 703-476-4427 

This is an unfortunate example of what is wrong with the cable industry. In 2000, 
Producer Quincy Jones joined a team of highly experienced African American cable 
executives to found a cable network. The network eventually had to file for bankruptcy, 
because it was not able to access any significant distribution. 


Urban Broadcasting Company 

Peggy Dodson, Chairman and Chief Executive Officer 
Harlem, New York 
Phone: 212-283-7477 
Website: www.e-ubc.com 

Peggy Dodson founded the Urban Broadcasting Company (“UBC”) based on a business 
model poised to exploit digital convergence. UBC plans to provide web based 
broadcasting technologies, merchandising, sports, entertainment and public policy 
programming. In 2003, UBC signed an exclusive rights deal to broadcast Florida A&M 
University games. UBC was forced to have this programming distributed by other 
networks during last year’s football season. Ms. Dodd was part of a January 2002 Black 
Enterprise cover story on African American women in the digital economy. 
Unfortunately, UBC has not had much luck winning access to distribution despite its 
successful programming. 


4 
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A la carte already exists 

The concept of a la carte and tiered programming are not new. It is extremely 
disappointing to see opponents of a la carte and tiered programming warn against the 
doom of an a la carte or tiered programming system when Big Media already offers a 
wealth of services in a la carte or tiered. The only new issue is whether cable companies 
or consumers will control what is offered a la carte or in tiered programming. 

ironically, a recent article in the cable industry press reveals how the cable industry is 
using a la carte tiers of ethnic programming to attract ethnic subscribers to their cable 
systems. 3 Of course, these ethnic subscribers are forced to buy hundreds of channels they 
may not want before they can buy the ethnic programming they desire. Comcast claims 
that its Latino programming tier has enabled the company to double its Hispanic 
customers over the last 14 months. Time Warner cable has offered a Latino tier since 
January 2003. Adelphia sells a 12-channel Spanish tier for $5.95 per month and a 
package offering six different networks for $4 per month. For $10 to $20 per month, 
some cable customers can access Asian programming. This programming has been so 
successful that cable and satellite companies have used these offerings to compete for 
new customers. 

Minority programming arguments against a la carte are based on resistance to submit to a 
business model in which consumers elect to receive and purchase content. However, the 
aforementioned examples provide solid real market examples of how ethnic 
programming thrives under models in which consumers must elect to receive 
programming. 


Discriminatory distribution is the real threat to African American programmers 


No African American programmer has successfully launched a cable network in 
over 20 years! Black Entertainment Network (BET) Founder Bob Johnson launched 
BET over 20 years ago with the backing of Liberty Media, then the largest cable 
company in the country, and significant political and community pressure. 

Unfortunately, Congress eliminated one of BET’s most effective tools in applying 
political pressure to obtain distribution by enacting the Cable Act of 1992 that eliminated 
the authority of local governments to address carriage issues in franchise renewal 
agreements. 

The cable situation for African American programmers reminds one of the civil rights era 
when broadcasters refused to allow African Americans access to programming of their 
choice. 


3 Simon Applebaum , Mano a Mano! Cable Takes the Ethnic Fight to the Skies, July 5-18, 2004. 
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Congressman Robert C. “Bobby” Scott hosted a Congressional Black Caucus event on 
minority media ownership during the 2003 Congressional Black Caucus Annual 
Legislative Weekend. The participants included representatives from the following 
African American owned networks: New Urban Entertainment, Urban Broadcasting 
Network, CoLours Television, Employment Channel, Russell Simmon’s Fabulous 
Television Network, and Black Education Network. The eerie similarities of the 
panelists’ stories continue to haunt me. They all tried for years to win carriage on cable 
and satellite systems and were given the run around. They were told that no one would 
want to watch their programs, despite the industry statistics that are in stark contrast to 
this baseless assertion. They were told that there was not enough room on the cable 
systems, only to see networks owned by Big Media launched. They all played the cat and 
mouse game of being denied financing because they did not have distribution and being 
denied distribution because they did not have financing. 

The inability for African American programmers to set their own subscriber fees is also 
an issue. According to BET Founder Bob Johnson, “BET probably has the lowest 
subscriber fee of any channel that has been around 20 years. Why, when BET is as old as 
MTV, ESPN, CNN, and USA Network? I think it is failure on the part of the cable 
industry to reciprocate to black subs that spend more dollars per capita on cable than 
white subscribers. We get 15-16 a sub. We should be getting 45-50 per sub. It would 
have been a 2-per-year increase over 20 years. If “Diversity Week” means anything, it 
should be to bring to the attention of the industry that there is a deficit between black 
subscribers and money going in to produce compelling programming of interest to 
African-American viewers and delivering cable channels targeted to African-Americans. 

I think the issue of original programming is clearly tied to distribution and sub revenue.” 4 

If BET, which is universally accepted as the best positioned African American network, 
can not produce amply compelling programming due to its inability to get cable 
companies to pay it a fair price, every other venture or attempted adventure is fighting a 
losing battle. The right a la carte system would address these issues by giving more price 
control to programmers. BET and other African American programmers should be free 
to set their own rates. 


Advertising models are changing 

Opponents of a la carte assert that without mass audiences, African American 
programmers will be unable to attract advertisers. How ironic. The cover story of a 
recent issue of Business Week was about the fragmentation of markets and the advertising 
industry’s more sophisticated focus on niche markets. 5 The article cited African 
American media companies among the beneficiaries of this market fragmentation. This 


4 Allison Romano , Johnson Raps Cable Industry for ‘Lip Service’ to Blacks, Broadcasting & Cable, 
September 15, 2004. 


5 Anthony Bianco, The Vanishing Mass Market: New technology. Product proliferation. Fragmented 
media. Get ready: It’s a whole new world, BusinessWeek, July 12, 2004. 


6 
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is yet another reason why African American programmers are well positioned to benefit 
from niche audiences in an a la carte system. 

It is also important to note that mass advertising revenues are generally not available to 
cable networks until they pass the 25 to 30 million subscriber mark. Only Viacom owned 
BET has met this threshold. And even after exceeding this threshold, BET Founder Bob 
Johnson continues to complain of discriminatory treatment by advertisers. Therefore, the 
argument that in an a la carte system, African American programmers will miss out on 
mass advertising markets is completely without merit. This market does not exist for 
African American programmers who are denied mass distribution. Trends reflect that 
African American programmers would have a stronger case to make with niche market 
programming in an a la carte system. 


Conclusion 


Technology and consumer choice require that Congress address issues of consumer 
choice and vertical integration. African American consumers can ill afford to continue 
suffering at the hands of a monopoly system that denies them access to their content of 
choice. African American programmers have compelling content, but are denied the 
opportunity to distribute this content to customers that want it. A la carte is one tool that, 
if applied responsibly, could solve some of the disparities in African American 
programming and media consumption. I also encourage Congress to consider how 
aggressive application of anti-trust law, prohibitions against vertical integration, and 
digital multicasting must carry could also address some of these problems. 

Sincerely, 

Brian Woolfolk: 

Brian Woolfolk 
Partner 

Mattox Woolfolk, LLC 
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July 13, 2004 

Congressman Fred Upton 
Chairman 

House Energy and Commerce Committee 
Subcommittee on Telecommunications 

Congressman Edward Markey 
Ranking Member 

House Energy and Commerce Committee 
Subcommittee on Telecommunications 

2125 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Congressmen: 

CoLours TV is a 24 hours, seven days a week, multicultural television network 
that was founded by African American civil rights organizations in 1999. We are 
currently distributed nationwide in 9 million homes through EchoStar’s Dish 
Network. As President of this unique network, I am compelled to share my 
insight on the debate to include the “a La carte” proposal as part of the 
reauthorization of the Satellite Home Viewer Improvement Act (SHVIA). 

I have studied this “a la carte” issue from three perspectives: operator, 
programmer, and consumer. I am an African American woman who has worked 
in the cable industry for 19 years since graduating from Georgetown Law in 1985. 
I worked for 11 years in management at the corporate headquarters of a top- ten 
cable operator, Jones Intercable, which was eventually acquired by Comcast. I 
have been an executive for two programming companies: Fox Family Channel 
(which is now ABC Family) and CoLours TV. I have also been a cable tv consumer 
since 1985. Prior to entering the cable industry, I spent eight years working on 
capitol hill with Members of Congress. 

The concept of “a la carte” is very appealing and seductive. However, when you 
look at the underlying structure of how cable programming is distributed in the 
United States, the concept is not sound or practical for all three parties involved. 
The argument that a la carte will provide consumers more choice at a lower price 
does not have any merit because the technical and operational factors for 
delivering services in this manner will actually increase the financial output for 
operators thus increasing the price for consumers. 
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At CoLours TV, we cannot see the intrinsic value of being offered as an “a la 
carte” programming service. Our operational expenses would increase tri-fold 
due to increase marketing and affiliate support, and our advertising revenues 
would decrease due to lower viewership. However, this would only be true if we 
were delivered in the 80 million homes that received cable and satellite 
programming. 

The real issue is not whether “a la carte” will diminish the opportunity for 
diversity of multicultural programming but the fact that ethnically diverse 
programming owned by people of color is not being carried by major cable 
operators. The limited amount of ethnically diverse programming that is carried 
by cable operators is either substantially owned by the cable operator or one of 
the large broadcast/cable programming conglomerations such as Viacom. 

The reality is that it is very difficult, if not impossible, for independent, ethnically 
owned programming networks to get distribution on the 9 major companies who 
own and control cable and satellite distribution. CoLours TV is carried on satellite 
as a result of Congress’ efforts in 1999 to include public access on satellite 
companies. Since that time, we have not been able to get significant distribution 
with other satellite or cable television carriers. The quality of our programming is 
the same as when any of the other networks such as Comedy Central or CNBC 
first launched their programming. The difference is that they have leverage with 
being owned by a broadcast and cable company. 

The “a la carte” issue has spun-off a critical issue concerning multicultural tv 
audiences being able to see networks/channels that reflect their interests. An “a 
la carte” model may not be the right economic model to resolve this problem. 
However, Congress should continue on this path to determining an economic 
model that will address this issue of giving ethnically diverse consumers the 
opportunity to see programs that meet their expectations. 

An economic model that Congress may want to explore is the “digital tier option”. 
Many Latino programming services and Asian services are being launched on 
digital tiers with some success. Why there are few or no attempts to launch 
Native American tiers or African American tiers is puzzling. There are numerous 
African American based programming channels that could be bundled on a tier 
but no operator is attempting to meet the cultural demands of the African 
American audience. The population of African Americans is comparable in size to 
the Latino population in this country. Furthermore, these diverse tiers could 
address other underrepresented segments of our society, such as the religious 
community or the gay community. 
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I urge Congress to continue to explore the underlying issue of consumer choice 
and consumer access. I hope through your efforts, the multicultural tv audience 
that I represent will have access and the opportunity to choose my network. 

Sincerely, 



Tracy Jenkins Winchester 
President 
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July 14, 2004 

The Black Education Network, Inc. (BEN) was founded in 1996 by Stephen 
Davis and Regina lllery with a vision toward creating a television network that 
presents entertaining programming that is intelligent and informative. BEN is 
proud to present authentic and diverse images and viewpoints from all 
peoples of the African Diaspora, BEN’s objective has always been to build 
long-lasting partnerships and alliances with as many Black institutions as 
possible. The purpose has been to create a base of programming and 
production resources as well as brand loyalty through a community vested in 
the network. To that end, BEN has been and desires to continue to build 
enduring relationships with Historically Black Colleges and Universities, 
religious organizations, Black medical professionals and organizations, the 
Black independent film community, the Black policymaking community, the 
Black press, the Black fraternities and sororities, and the not-for-profit 
organizations that serve the Black community, including civic, charitable, and 
professional organizations. 

BEN has signed an agreement with Paxson Communications Corporation to 
broadcast two hours of weekly programming on PAX-TV. The BEN branded 
programming on PAX-TV is set to launch on September 30, 2004. As part of its 
PAX programming, BEN will debut a series entitled “Independent Perspectives” 
which will spotlight the brilliant and compelling independent short films and 
documentaries from Black independent filmmakers, never before seen in a 
national forum. In addition, BEN will borrow on the voyeuristic attractions of reality 
tv with an innovative health show that focuses on the medical case studies of the 
famous and not so famous. BEN hopes to expand its programming to a 24 hour 
format within the next twelve (12) months. 


Unfortunately the Black Education Network has had an incredibly difficult time 
trying to access an African American customer base that has made it clear 
that they want to be able to access our programming. Our network has 
endured an unbearable distribution system at the expense of the millions of 
African American families that would be enriched by our content. 


July 13, 2004 
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• Page 2 

We have formed an alliance with Dr. Randal! Maxey, President of the National 
Medical Association, to ensure that we are able to present high quality health 
programming directed towards underserved minorities. Of course, without 
distribution, we have been denied the opportunity to deliver this vita! 
programming to our customers. 

We urge Congress to ensure that the next generation of telecommunications 
laws makes access to distribution and enhanced consumer choice central 
principles. We are confident that if African American consumers had the 
choice, they would choose our programming. We also encourage Congress 
to support digital multicast must carry. Digital multicast must carry wiil enable 
our company to pursue distribution channels currently denied us by cable 
systems. 

Sincerely, 


Stephen Davis 
Chairman, 

Black Education Network 


July 13, 2004 
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Center for Creative Voices in Media 


JONATHAN RINTELS 
Executive Director 

ADVISORY BOARD 

TONY ADAMS 

HINTON BATTLE 

WARREN BEATTY 

PEGGY CHARREN 

VIN DI BONA 


July 13, 2004 


Dear Member of Congress: 

In preparation for the July 14 hearing of the House Subcommittee on 
Telecommunications and the internet concerning whether cable and satellite 
operators should offer their customers an a fa carte option for purchasing cable 
networks, please find attached Comments from the Center for Creative Voices in 
Media. 


BLAKE EDWARDS 
DIANE ENGLISH 
JONATHAN ESTRIN 
TOM FONTANA 


The Center for Creative Voices in Media (CCVM) is a nonpartisan, 
nonprofit 501(c)(3) dedicated to preserving in America’s media the original, 
independent, and diverse creative voices that enrich our nation's culture and 
safeguard its democracy. Many Oscar, Emmy, Peabody, Tony, and other 
prominent creative award winners are members of CCVM’s Board of Advisors. 


ROGER GIMBEL 
MARSHALL GOLDBERG 
CRAIG HAFFNEft 


A poll of CCVM's advisors found those who responded were unanimously 
in favor of allowing consumers to have an a la carte option for two reasons 
important to our nation's democracy and culture: 


• An ala carte option will improve the diversity of viewpoints and 
voices on television - a fundamental goal of our nation’s 
telecommunications policy. 

• An ala carte option is a far preferable and First Amendment- 
friendly structural solution to the problem of “indecency” on cable 
than is government regulation of programming content. 

Dorothea petrie We hope you find these comments useful as you consider this important 

subject. If you have any questions or wish to discuss this further, please don’t 
frank piersoh hesitate to contact me. 

SARAH PILLSBURY 
MARIAN REES 
DAVID W. RINTELS 
VICTORIA RISKIN 
JAMES SADWITH 
SISSY SPACER 
SANDER VANOCUR 
PAUL WAGNER 


Sincerely, 



Jonathan Rintels 
Executive Director 


LEONARD HILL 
GREGORY ALLEN HOWARD 
GERALD ISENBERG 
MARTIN KAPLAN 
RICHARD MASUR 
MARY MCCORMACK 


1220 L Street, N.W., Suite 100-494 • Washington, D.C. 20005 • (202) 448-1517 tel 
www.creativevoices.us • (202) 318-9183 fax • jonr@creativevoices.us 
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COMMENTS OF THE 

CENTER FOR CREATIVE VOICES IN MEDIA 

to the 

House Subcommittee on Telecommunications and the Internet 


Regarding A La Carte Programming and Pricing Options for 
Programming Distribution on Cable Television 
And Direct Broadcast Satellite Systems 


Jonathan Rintels 

President and Executive Director 

CENTER FOR CREATIVE VOICES IN MEDIA 

1220 L Street, N.W., Suite 100-494 July 13, 2004 

Washington, DC 20005 

(202)448-1517 

www.creativevoices.u.s 

ionr@ereativevoices.us 
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I. SUMMARY 

Voluntary a la carte pricing options in cable and satellite programming 
distribution would promote the nation’s fundamental media policy goal of - and the 
public’s interest in - viewpoint diversity. Today, viewpoint diversity in television is on 
life support. As the Federal Communications Commission concluded in its 2002 
Biennial Order, concentrated media ownership harms viewpoint diversity. These grim 
statistics document today’s excessively concentrated ownership: 

• Five giant media conglomerates (Viacom/CBS/UPN/MTV/etc., 
GE/NBC/MSNBC/CNBC/Bravo/etc., Disney/ABC/ESPN/etc., News 
Corp./FOX/FX/Fox News/etc., and Time Warner/WB/CNN/TNT/etc.) 
control approximately a 75% share of broadcast and cable prime-time 
viewing, roughly the same share of TV households in prime time as the 
three broadcast networks controlled 40 years ago, pre-cable . 

• Of the 91 major cable television networks each available in more than 16 
million homes, more than 80 percent are owned or co-owned by just six 
media conglomerates - the same five giant media conglomerates plus 
Liberty Media. 

• The same five giant media conglomerates now also produce the vast 
majority of programming for television. Of the 40 new series airing on the 
four major broadcast networks in the 2002 season, 77.5 percent were 
owned in whole or part by the same four networks, up from 56.3 percent 
the prior season - an increase of over 37 percent in just one year - and up 
from just 12.5 percent in 1990. 

Cable and satellite programming packages are inherently un-diverse, larded with 
networks unwanted by consumers that are in the package only because they are affiliated 
with broadcast media conglomerates or cable operators. These “bundles” are shaped not 
by consumer demand, but by the conglomerates’ and operators’ demands, thus distorting 
the marketplace. This distortion makes television’s “marketplace of ideas” and 
viewpoints less diverse . Voluntary a la cane cable empowers consumers to create their 
own menu of diverse network options, without regard to network ownership. We believe 
this can only increase viewpoint diversity for the public. 

In addition, as media artists passionately devoted to Constitutionally-protected 
free expression and fearful of government regulation of programming content, we see an 
added important benefit to a la carte cable and satellite. A la carte would allow 
consumers to not pay for and receive in their homes channels they deem “indecent,” as 
they must presently when those offending cable networks are bundled on a take it or 
leave it basis. This is a far better structural solution to indecency concerns than 
government regulation of program content, which chills Constitutionally-protected free, 
original, creative expression - the very speech we all should encourage. 


Comments ofthe Center fos Creative Voices in Media 
on “A La Carte” Cable and Satellite Television 


Page 2 



21 


II. INTRODUCTION 

The Center for Creative Voices in Media (CCVM) is a nonpartisan, nonprofit 
501(c)(3) dedicated to preserving in America’s media the original, independent, and 
diverse creative voices that enrich our nation’s culture and safeguard its democracy. 

Many Oscar, Emmy, Peabody, Tony, and other prominent creative award winners are 
members of CCVM’s Board of Advisors. Under its former name of “Center for the 
Creative Community,” CCVM actively participated in the 2002 FCC Biennial media 
ownership proceeding, filing Comments, Comments on the Initial Regulatory Flexibility 
Analysis, Reply Comments, and ex pane filings. 1 It is also participating in the FCC’s 
“Second Periodic Review of the Commission’s Rules and Policies Affecting the 
Conversion to Digital Television.” 2 CCVM is also a founding member of the “Public 
Interest, Public Airwaves” Coalition which advocates that the FCC promulgate public 
interest obligations for broadcasters in the coming age of digital television, including an 
obligation to broadcast independently produced programming to promote the nation’s oft- 


1 Comments of Center for the Creative Community, In the Matter of 2002 
Biennial Regulatory Review - Review of the Commission’s Broadcast Ownership Rules 
and Other Rules Adopted Pursuant to Sect ion 202 of the Telecommunications Act of 
1996, Cross Ownership of Broadcast Stations and Newspapers, Rules and Policies 
Concerning Multiple Ownership of Radio Broadcast Stations in Local Markets, 
Definition of Radio Markets, MB Docket No. 02-277, January 2, 2003 (CCVM 2002 
Biennial Comments); Comments on the Initial Regulatory Flexibility Analysis, MB 
Docket No. 02-277, January 2, 2003; Reply Comments of Center for the Creative 
Community, MB Docket No. 02-277, February 3, 2003; Testimony of Jonathan Rintels, 
Executive Director of CCVM at FCC En Banc Hearing, Richmond, VA, February 27, 
2003; Ex Parte submissions, MB Docket No. 02-277, filed April 14, 2003 (2), April 18, 
2003, May 14, 2003. 

2 Comments of Center for the Creative Community, Second Periodic Review of 
the Commission’s Rules and Policies Affecting the Conversion to Digital Television, MB 
Docket No. 03-15, December 12, 2003. 


Comments of the Center for Creative Voices in Media 
on "A La Carte” Cable and Satellite Television 
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stated goal of - and the public interest in - a wide diversity of viewpoints and voices in 
television. 9 


III. DIVERSITY OF VIEWPOINTS IN TELEVISION, A 
FUNDAMENTAL GOAL OF OUR NATION’S MEDIA 
POLICY, IS WOEFULLY INADEQUATE 


We agree with the FCC that viewpoint diversity should remain a core national 
policy objective in regulating media ownership. 4 We agree with the Commission that a 
“diverse and robust marketplace of ideas is the foundation of our democracy” and that “it 
has been a basic tenet of national communications policy that the widest possible 
dissemination of information from diverse and antagonistic sources is essential to the 
welfare of the public.” 5 

We support the Commission’s conclusion that “outlet ownership can be presumed 
to affect the viewpoints expressed on that outlet.” 6 This is a sound and fundamental 
principle upon which to regulate television, and, more broadly, media ownership, well- 
supported by precedent and the record. After all, few would suggest that Chevrolet and 
Cadillac are separate automotive company “viewpoints.” Rather, the “viewpoint” is that 
of their conglomerate owner, General Motors. The same principle holds true in television 


3 Report and Order, In the Matter of 2002 Biennial Regulatory Review - Review 
of the Commission ’s Broadcast Ownership Rules and Other Rules Adopted Pursuant to 
Section 202 of the Telecommunications Act of 1996, Cross Ownership of Broadcast 
Stations and Newspapers, Rules and Policies Concerning Multiple Ownership of Radio 
Broadcast Stations in Local Markets, Definition of Radio Markets, MB Docket No. 02- 
277, June 2, 2003, para. 18. 

4 Order, para. 18. 

5 Order, para. 19. 

6 Order, para. 27. 


Comments ofthe Center for Creative Voices in Media 
on "A La Carte” Cable and Satellite Television 
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with regard to conglomerates that own multiple distribution outlets positioned to appeal 
to different segments of the viewing audience, just as Chevrolet and Cadillac are 
positioned by GM to appeal to different segments of the car market. The “viewpoint” is 
that of the owner - the conglomerate - and not of its subsidiary distribution outlet. 

Unfortunately, however, while the Commission articulated this sound principle in 
its Biennial Report and Order, it failed to apply it in its analysis. Instead, throughout the 
Order, the Commission merely counts the number of distribution outlets and concludes 
viewpoint diversity is sufficient, without any further inquiry into either the ownership of 
those outlets or the share of the audience those owners control . Thus, applying the 
Commission’s own principles, its conclusion that viewpoint diversity is sufficient in 
television is fundamentally flawed. 7 

As demonstrated by the millions of comments the Commission received - and the 
strong public and Congressional interest in - the 2002 Biennial, the public is extremely 
concerned about the absence of viewpoint diversity in television. This concern is 
justified by the grim statistics documenting extreme concentration of ownership in 
television distribution as well as in the production of primetime television programming. 
For example, an independent research study titled “Returning Oligopoly of Media 
Threatens Cable’s Power” by respected Wall Street analyst Tom Wolz.ien finds, 
“Together, the five companies (Viacom/CBS/UPN/MTV/etc„ Disney/ABC/ESPN/etc., 

7 Petition for Reconsideration of the Center for the Creative Community and the 
Association of Independent Video and Filmmakers, In the Matter of 2002 Biennial 
Regulatory Review - Review of the Commission’s Broadcast Ownership Rules and Other 
Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, Cross 
Ownership of Broadcast Stations and Newspapers, Rules and Policies Concerning 
Multiple Ownership of Radio Broadcast Stations in Local Markets, Definition of Radio 
Markets, MB Docket No. 02-277, September 4, 2003 (CCC Petition for Reconsideration). 
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GE/NBC/MSNBC/CNBC/Bravo/etc„ News Corp./FOX/FX/Fox News/elc., and Time 
Warner/WB/CNN/TNT/TBS/etc.) controlled about a 75% share of prime-time viewing, 
not including their nonconsolidated partnerships like A&E, Court TV, and Comedy 
Central... roughly the same percentage of TV households in prime time as the three nets 
did 40 years ago. The programming oligopoly appears to be in a process of rebirth.” 8 

The so-called “500 Channel Universe” provides no relief from this concentration 
and lack of diversity of viewpoints and voices. Evidence in the FCC’s Biennial record 
shows that of the 91 major cable television networks each available in more than 16 
million homes, fully 80 percent (73 networks) are outlets owned or co-owned by the 
same five giant media conglomerates that control a 75% share of the national audience, 
plus Liberty Media. 9 The recent takeover of VivendiAJniversal and its USA, Sci-Fi, and 
other cable networks by GE/NBC makes this concentration even worse. The proposed 
Comcast takeover of Disney, although now withdrawn, potentially would have made this 
absence of diverse voices in cable networks and distribution still worse, potentially 
turning the “500 channels” of cable into one voice - that of Comcast/Disney. 10 


8 Tom Wolzien and Mark McKenzie, “Returning Oligopoly of Media Threatens 
Cable's Power, ” Bernstein Research, Sanford C. Bernstein & Co., February 7, 2003, p. 3. 
This study was completed prior to the purchase by GE/NBC of Vivendi Universal 
Entertainment, which includes the USA and Sci-Fi Networks, as well as Universal’s 
television production business. This consolidation raises the percentages of 
concentration of ownership and audience share significantly. 

9 Comments Of The Writers Guild Of America Regarding Harmful Vertical And 
Horizontal Integration In The Television Industry, Relating To: CS Docket 98-82: 
Implementation of Section 11 of the Cable Television Consumer Protection and 
Competition Act of 1992, Appendix A, pp. 17-21, January 4, 2002, cited in CCC 
Comments, pp. 10-11. Now that CiE/NBC has taken over Vivendi/Universal, owner of 
USA and Sci-Fi Networks, the concentration of ownership of cable networks is now 
worse than these numbers indicate. 

10 “Independent Producers Wary of Proposed Deal,” The New York Times , 
February 14, 2004. 
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Until the last decade, the broadcast of primetime network programming produced 
by independent production companies not affiliated with those same broadcast networks 
ensured that the American public received a wide diversity of viewpoints and voices on 
television, despite the concentration of distribution in a few networks’ hands. However, 
the elimination of structural rules that prevented networks from leveraging their 
chokehold power of access to the nation’s publicly-owned airwaves to take over program 
production have made the production of programming today just as concentrated as the 
distribution of programming. The same giant media conglomerates that own the lion’s 
share of the broadcast and cable networks and conttol the lion’s share of the American 
broadcast and cable television audience also now produce the lion’s share of original 
television programming. For example, of the 40 new series airing on the four major 
broadcast networks in the 2002 season, 77.5 percent were owned in whole or part by the 
same four networks, up from 56.3 percent the prior season - an increase of over 37 
percent in just one year — and up front just 12.5 percent in 1990." 

As CCVM noted to the FCC in its Petition for Reconsideration, using the 
principles the Commission laid down in the 2002 Biennial, the inescapable conclusion is 
that television today is excessively concentrated and viewpoint diversity is inadequate. 12 


11 William T. Bielby and Denise D. Bielby, "Controlling Primetime: 
Organizational Concentration And Network Television Programming Strategies, ” 
Journal of Broadcasting and Electronic Media, Vol. 47, No. 4, pp. 573-596. GE/NBC’s 
takeover of Vivendi/Universal, formerly one of the top non-network suppliers of 
programming to primetime television, including Law and Order and its several spin-offs, 
make these numbers even worse today. 

12 CCC Petition for Reconsideration, pp. 5-8. 
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IV. AN A 1A CARTE OPTION FOR CONSUMERS WILL 
PROMOTE VIEWPOINT DIVERSITY IN TELEVISION 

We believe that if cable and satellite operators provide consumers with the 
voluntary option of ordering channels a la carte, the extreme concentration in television 
will be significantly ameliorated and the nation’s goal of viewpoint diversity will be 
substantially advanced. 13 

One of the primary tools that media conglomerates and cable operators use to 
maintain and strengthen their gatekeeper status is the mandatory requirement that 
consumers select from among only a few tiers, bundles, or packages of networks offered 
by the cable or satellite operator. Thus, a consumer who wants only BET, TV One, and 
Oxygen must cither pay for a package containing a hundred or more channels or forego 
subscribing to those channels. A consumer who wishes to view networks not affiliated 
with either the cable operator or a media conglomerate with the muscle to force the cable 
operator to put its network in the bundle may not be able to get them at all, because the 
cable operator has little incentive to carry that non-affiliated channel in any package. 

The media conglomerates’ ability to leverage “must carry” of their broadcast 

networks to force cable operators to take their added - and unwanted — cable networks or 

to place them in a preferred tier or channel position is well known. As Time Warner 

Cable complained to the FCC in its 2000 dispute with Disney/ ABC: 

In addition, Disney and ABC have mounted an extensive public relations 
campaign against Time Warner to elicit more money and better channel 
positions for various Disney channels: ESPN, ESPN2, Lifetime, The Disney 


13 CCC 2002 Biennial Comments, pp. 27-31. 
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Channel, Toon Disney, and SoapNet, all linked to Time Warner's continued 
carriage of the ABC O&O Stations. 14 

Satellite operators also are strong-armed into taking unwanted cable networks 
from the broadcast network media conglomerates and add them to their packages. In the 
EchoStar dispute with Viacom earlier this year, EchoStar wrote: 


Among Viacom's strong-arm tactics is the demand that DISH Network carry 
Viacom-owned channels of little or no measurable appeal to viewers in 
exchange for the rights to carry the 16 owned-and-operated CBS stations. 
Viacom also threatened to withhold the Super Bowl from DISH Network 
customers until a federal judge intervened. 15 

Thus, as the cable and satellite operators themselves admit, the cable networks 
these operators carry in their packages are not necessarily the networks the public 
demands, but the ones the media conglomerates demand they cany - or else. Clearly, not 
only does this distort the market by forcing cable operators to favor conglomerates’ 
networks, it harms viewpoint diversity. While there may be more networks created, 
inevitably they are affiliated with the conglomerates who want to control as much “shelf 
space” as possible on the cable system. No new voices are created. 16 

The pernicious effect of this is that cable networks not affiliated with a 
conglomerate have a powerful incentive to sell all or pari of themselves to either 
broadcast media conglomerates or cable operators such as Comcast to ensure they get 


14 “Opposition to Emergency Petition For Declaratory Ruling,” Filed by Time 
Warner Cable, In the Matter of TIME WARNER CABLE. ... May 2, 2000. 

15 "Viacom’s Demands Create Impasse in Negotiations for Rights to Carry 
Channels: DISH Network to Lose CBS in 16 Markets, " News Release of EchoStar 
Communications Corp., March 9, 2004 

16 As the Commission noted in its 2003 Biennial Report and Order, “outlet 
ownership can be presumed to affect the viewpoints expressed on that outlet.” Report 
and Order, par. 27. 
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cable carriage. GE/NBC’s recent purchases of Bravo, USA, and Sci-Fi networks mean 
these networks not formerly affiliated with a broadcast network will have far more 
leverage to either gain cable and satellite carnage or move up to a preferred bundle or 
channel position. However, their independent voices and diverse viewpoints are gone. In 
the case of Bravo, NBC replaced much of Bravo’s original programming with repeats of 
shows broadcast earlier on the NBC broadcast network - usually shows which failed on 
the NBC network — thus disenfranchising Bravo’s former audience and reducing 
viewpoint diversity. 17 As Leo Ilindery, former head of AT&T Broadband says, “New 
channels owned by independents have little or no chance of success. It was 
inconceivable to me that that would happen. And I’m not a Pollyanna. 1 really believed in 
consolidation.” 18 

Thus, even some seemingly “independent” networks that target underserved 
audiences such as minorities or women are forced to seek investment from media 
conglomerates to gain carriage on cable systems. BET is now owned by Viacom. When 
three different sets of African-American entrepreneurs tried to start competing channels 
to serve the African American audience, only TV One was able to get widespread cable 
distribution, gaining carriage on Comcast systems after it agreed to sell a substantial 
portion of itself to Comcast. As for the other two competing channels. New Urban 
Entertainment is out of business, and Major Entertainment TV airs on only a few small 
local cable systems. 19 


17 “Master of the NBC Universal,” Broadcasting & Cable , September 8, 2003. 

18 “Media Moguls have second thoughts,” USA Today, June 2, 2003. 

19 “Broadcast Partners to Provide New Black Cable Network,” Black Press 
International, ” January 26, 2003. 
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Similarly, Oxygen, a cable network targeting women, attempted to secure carriage 
on major cable systems without great success. Now, with Time Warner and Paul Allen, 
both cable operator heavyweights, onboard as significant investors, Oxygen is getting 
more carriage. As Jeff Pryor, who represents the Anime Network, notes, “No money, no 
carriage [on cable and satellite providers]. No carriage, no money. It’s a chicken and egg 
situation.” 20 

As creative artists, we have the utmost respect for Oxygen, TV One, BET, and all 
other networks that program for underserved audiences. We applaud their achievement 
in gaining the limited carriage they have. We don’t criticize the fact that they’ve had to 
sacrifice their independence in order to secure that carriage - that’s just the price of doing 
business in order to gain access to an audience where cable operators are gatekeepers 
over access to their systems. We simply point out that in an a la carte system, there is far 
less need or incentive for an independent network to give up a significant portion of its 
ownership to a cable operator or media conglomerate in exchange for securing cable 
carriage or favorable position in a cable network bundle. A la carte empowers the 
consumer to decide what networks get carriage by taking away the mandatory bundle. 

We believe a la carte offers an excellent way to get around the extreme 
gatekeeper power of the cable operators and the lack of diversity of viewpoints when 
media conglomerates force operators to take their affiliated channels at the expense of 
non-affiliated channels. Attached as Appendix A is a description of how Videotron of 
Montreal offers its customers the option of network packages or a la carte selection. 
Under this system, media conglomerate channels such as Viacom’s MTV are on an equal 

20 “America, the cable channel,” Orlando Weekly, July 17, 2003. 
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footing with “BET” and “W Network,” which describes itself as “a compelling and 
contemporary television network for Canadian women.” Consumers who want those two 
networks that target underserved audiences do not have to pay for - and subsidize — a 
premium package larded with channels that they arc indifferent to or positively don’t 
want. 

Under the Videotron system, the consumer is empowered to choose a wide 
diversity of channels from a multiplicity of sources, if he so chooses. We believe this 
market-based approach is a far superior generator of viewpoint diversity in television 
than are the mandatory packages and bundles crafted behind closed doors by network and 
cable oligopolists. The latter have shown little interest in promoting viewpoint diversity. 
Indeed, as the corporate entities most responsible for the extreme vertical and horizontal 
integration that has so decimated viewpoint diversity in television, it’s hard to take their 
newfound concerns about viewpoint diversity in a voluntary a la carte system seriously. 

On the contrary, wc believe that under an a la carte system, many new cable 
channels targeting underserved audiences and minority communities will start up. One of 
the biggest barriers to entry - getting into the gatekeeper cable operators’ packages - will 
be ameliorated. The “chicken and egg” problem of “no carriage, no money,” described 
above, will ease considerably, freeing up financing of new network ventures. With so 
few cable networks today targeting underserved and minority audiences in proportion to 
the numbers of underserved and minorities who watch television, today’s status quo is 
unacceptable and indefensible. We believe many of new cable network ventures will 
target those underserved markets. 
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In addition, we also believe that a la carte will remove many consumers* "barrier 
to purchase” smaller unaffiliated already established networks, such as TV One and 
Oxygen, as they won’t be forced to pay for a larded package full of unwanted channels to 
get them. Instead, they will be able to pick and choose the networks they want at a 
reasonable cost, as the Videotron example demonstrates. 

While we understand that some incumbent cable networks now targeting 
underserved and minority audiences do not presently support a la carte , we believe the 
threats they foresee to their business models are overstated. Indeed, we believe a la carte 
could ultimately be good for their business, delivering to them and their advertisers a 
measurable audience that actively wants their programming. Indeed, we believe the 
threat to established networks such as TV One, BET, and Oxygen under a la carte will 
come from the new networks that spring up to compete with these incumbents in serving 
the same audiences. That competition is healthy and in the public interest. 


V. VOLUNTA RY ALA CARTE IS A BETTER STRUCTURAL 
SOLUTION TO “INDECENCY” IN TELEVISION THAN 
GOVERNMENT REGULATION OF PROGRAM CONTENT 

As media artists passionately devoted to Constitutionally-protected free 
expression and fearful of government regulation of programming content, we see an 
additional important benefit to a la carte cable and satellite. It provides a smart, 
structural remedy to the problem of “indecency” on cable and satellite television. A la 
carte will allow consumers to not pay for and receive in their homes channels they deem 
“indecent,” as they must presently when those offending cable networks are bundled on a 
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take it or leave it basis with the networks they do want. This is a far better structural 
solution to the indecency problem than involving the government in regulating content. 
Government regulation of content chills Constitutionally-protected free, original, creative 
expression - the very speech government should encourage. 21 

Requiring consumers to take cable networks they don’t want creates a significant 
distortion of the marketplace. Consumers offended by MTV, for example, still contribute 
to MTV’s bottom line because they must pay for a network bundle to view the networks 
they do want - and MTV is nearly always in that bundle. That market-distorting subsidy 
to MTV is still paid by the offended consumer even if he technologically blocks MTV on 
his television or chooses never to watch it. As a result, mandatory cable network bundles 
may promote the production of indecent content beyond what the marketplace actually 
demands. 

A voluntary a la carte option would address this market distortion. A la carte 
thus represents a marketplace structural solution to the problem of indecency, while 
avoiding the Constitutional questions inherent in government regulation of cable network 
program content. The American public should not be forced to sacrifice its right and 
opportunity to watch Constitutionally-protected free, creative “unchilled” expression in 
order to protect the power of cable operators and media conglomerates to bundle their 
favored networks to that consumer on a take it or leave it basis. 


21 CCVM Letter to FCC Chairman Michael K. Powell, In the Matter of 
COMPLAINTS AGAINST VARIOUS BROADCAST LICENSEES REGARDING THEIR 
AIRING OF THE “GOLDEN GLOBE AWARDS" PROGRAM - File No. EB-03-IH- 
011. “Eye on F.C.C., TV and Radio Watch Words,” The New York Times, May 10, 2004. 
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VI. CONCLUSION 

CCVM sees significant benefits to giving consumers the voluntary option of 
choosing a la carte the cable and satellite networks they want. A la cane will enhance 
viewpoint diversity. And a la carte promotes free, creative expression by empowering 
the consumer to not subscribe to offending content, enabling government to avoid the 
Constitutionally-worrisome regulation of cable network content. 

For these important public policy reasons, we urge the Congress to support giving 
consumers the voluntary option of selecting “a la carte" the cable networks they care to 
subscribe to, in addition to maintaining their present option of selecting various packages, 
bundles, or tiers put together by their cable and satellite providers. 


Respectfully submitted, 

Jonathan Rintels 

Executive Director 

Center for Creative Voices in Media 

1220 L Street, N.W., Suite 100494 

Washington, DC 20005 

(202)448-1517 (voice) 

(202) 318-9183 (fax) 

ionr@creativevoiccs.us 
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APPENDIX A 


How Videotron Serves Cable*: 

Cable in Canada — Bundles, Theme Packages and a la Carte 


Here's what you have to buy: 


1) Basic Digital Cable 

2) Converter Box 

4) Programming 

All the required charnels 

Buy, Rent, or Lease 

Choice from 26 different 
bundles 

$8.24 includes: 

Rent - $9 .00/month 

iTelemax — 38 channels - 
$20.25 

22 TV channels 

Purchase — $45 after 
credit 

iUltra - 65 channels — $27.75 

30 Galaxie music 
channels 


iMega — 106 channels -- $40.50 

14 radio channels 

3) Network Access Fee 

20 channels a la carte — $16.49 

Onscreen TV guide 

Waived if cable modem 
user 

30 channels & la carte — $22.50 

PPV and Viewer’s 

$2.24/month 

English or French Movies — 

Choice 


$7.51 

Plus French, English and 9 
other specialty theme bundles — 
$2-$6 


What might the Nielsen Average consumer choose? (Nielsen reports that Americans 
on average watch up from 12 - 17 channels including local broadcast) 

Basic Digital Cable + network fee 
$10.49 

Rents one box (already purchased one other) 

$9.00 

Picks 20 Channels of the 90+ offered + 

$16.49 

Total per month 

$35.98 US 

If the average consumer could pick this kind of 
service, they'd pay only $36 US— all inclusive. 


Create your bundle— or buy individually these 93 channels: 


A&E 

Discovery Health Channel 

MusiMax 

Speed Channel 

ABC Burlington (WVNY) 

Drive-in Classics 

MusiquePlus 

Spike TV - TV for Men 

Animal Planet 

ESPN Classic Canada 

Mystery 

Star - Canadian Showbiz 

ARTV 

EuroNews 

National Geographic Channel 

TBS Atlanta 

BBC Canada 

Family 

NBC Plattsburgh (WPTZ) 

TechTV Canada 

BBC Kids 

Fashion Television Channel 

NHL Network 

Telelatino 

Black Entertainment (BET) 

Food Network Canada 

OLN (Outdoor Life Network) 

Teletoon (English) 

Book Television 

Fox Sports World 

ONE: Body. Mind & Spirit 

Tfii&oon (French) 

Bravo! 

FOX Plattsburgh (WFFF) 

PAX TV 

The Biography Channel 
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Canal D 

Game Show Network 

PBS Plattsburgh (WCFE) 

The Comedy Network 

Canal Vie 

Home & Garden Television 

PBS Vermont (WETK) 

The Documentary Channel 

CBC Country Canada 

i Channel ~ Documentaries 

Planete 

The Golf Channel 

CBS Burlington (WCAX) 

PC - Independent Films 

Prime TV 

The Learning Channel (TLC) 

CLT - Justice, Crime, Nature 

Le Canal Nouvelles -- 
Quebec News 

Report on Business 
Television 

The Score - Stats and Scores 

CNBC 

Life Network 

Roseau des sports (RDS) 

The Sports Network (TSN) 

CNN 

Lonestar 

Roseau France Outremer 

Treehouse 

CNN Headline News 

Mentv 

Rogers Sportsnet 

TV Land 

Country Music Television 

Movieola - Short Films 

SCREAM 

TVOntario - Educational TV 

Court TV Canada 

Mpix - “More movies” 

Sextv: The Channel 

Vision TV 

CTV Newsnet 

MSNBC 

Showcase 

Vrak.TV 

CTV Travel 

MTV Canada 

Showcase Action 

W Network 

D6j& View - TV Favorites 

MuchMoreMusic 

Showcase Diva 

XTreme Sports 

Discovery Channel 

Discovery Civilization 

MuchMusic 

Space TV 

YTV 


If you choose a theme pack or a bundle, you can purchase additional 
channels: 


Per channel $1. 13/month 10 extra channels $6/month 

5 extra channels $3.75/ntonth 20 extra channels $10.5 1/month 

Compare to Comcast in Arlington, VA: 

Expanded Basic Cable + converter: $47.07 US 
Digital Plus (the cheapest digital package): $65.01 US 

Disclaimers: 

1) Most cable channels are available on an a la carte basis — but some programmers 
require their channels be purchased as part of a bundle. So you can pick them for what 
Videotron calls the “a la carte” bundle, but they aren’t available individually. 

2) Canadian law requires half of the channels in any bundle you choose be “Canadian.” 
Many, if not most, American channels, like TVLand, TechTV, MSNBC, Discovery, Food 
Network, and more, have undergone “Canadafication” to fit the requirements of the law 
and be considered “Canadian”. 

3) All conversions from CAD to USD obtained from http://rmance.yahoo.com/currency, 
07/01/2004. 
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Mr. Upton. I recognize the chairman of the full committee, Mr. 
Barton. 

Chairman Barton. Thank you, Mr. Chairman, and before I give 
my opening statement, I have an announcement to make. The 
Oversight Investigations Subcommittee is about to commence a 
proceeding upstairs which we are going to vote on the issuance of 
a subpoena, and we need a quorum to do that, so I would hope that 
the members that also serve on this subcommittee, which are Mr. 
Bilirakis, Mr. Stearns, Mr. Bass and Mr. Waldren, Mr. Markey, 
Mr. Deutsch and Mr. Dingell, after their give their opening state- 
ments will come upstairs. This meeting in O&I shouldn’t take more 
than 15 minutes. So if you are one of those members, we would en- 
courage your attendance for the issuance of a subpoena in the 
Oversight and Investigations Subcommittee. 

Mr. Chairman, I want to thank you for holding this hearing on 
competition and consumer choice in the multichannel video pro- 
gramming distribution, or MVPD, marketplace. The advent of 
MVPD such as cable and satellite operators have taken consumers 
from a world not too many years ago with at most three channels 
to one today with over 300 channels. As this subcommittee’s hear- 
ings continue to demonstrate, the television industry is very com- 
petitive and very innovative. 

I was one of the few members that voted against reregulating 
cable in this committee back in 1992. I was very glad to see that 
cable was deregulated in the Telecommunications Act of 1996. 
Since 1996, cable operators have invested over $85 billion, that is 
b, billion dollars to offer consumers digital broadband and video-on- 
demand services. Direct broadcast satellite, or DBS, operators are 
also now offering consumers a nationwide alternative to cable and 
they have captured 22 percent of the MVPD marketplace in just 
over 10 years. Consumers have and are continuing to benefit great- 
ly in a deregulated marketplace. 

Digital technology now gives over-the-air broadcasters an oppor- 
tunity to offer consumers even more choices. Indeed, multicasting 
in new endeavors, such as USDTV, allow broadcasters to provide 
multiple strings of content where once they could only provide one. 
Broadband and compression technology are also starting to make 
it possible for consumers to stream the content of their choice over 
the Internet. 3G wireless technologies may soon make it practical 
for consumers to watch television on cell phones and other 
handheld devices. With additional industry investment and fiber 
optic cable, more consumers may soon be getting television services 
from their telephone company, so it is clear that competition is 
alive and well and consumer choices are growing. 

I want to applaud Congressman Nathan Deal for raising the pro- 
file of how cable television is marketed by programmers to distribu- 
tors and then to consumers. As this committee worked on legisla- 
tion reauthorization the Satellite Home Viewer Improvement Act, 
Congressman Deal proposed an amendment restricting certain 
practices in negotiations. I was pleased that Congressman Deal 
was willing to withdraw his amendment so that the issue could be 
considered more carefully. The result of that decision is this hear- 
ing, and I want to comment Chairman Upton for holding this hear- 
ing. Congressman Deal has touched an important issue of fairness 
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in negotiations. I have great sympathy for Congressman Deal’s per- 
spective. I believe cable and satellite programmers should give con- 
sumers more options. I believe that parents and families should 
have more opportunities to choose family friendly programming 
and block channels that sometimes carry indecent programming. 
That said, I also have heard of problems associated with the so- 
called a la carte approach, which is the purpose of the hearing 
today. 

In evaluating these a la carte proposals, the committee needs to 
ask many questions. No. 1, does anything currently prevent 
MVPDs from offering a la carte and theme-tiered service today? 
No. 2, would MVPDs be required to offer such service or should it 
be voluntary? No. 3, what would be the effect of an a la carte or 
a theme-tiered offering on prices? No. 4, would consumers have 
more or fewer channel choices to choose from under an a la carte 
system? No. 5, would independent, niche, minority and religious 
programming have an easier or harder time surviving in an a la 
carte atmosphere? No. 6, would consumers be able to decide what 
goes into a family tier or should we allow the company or cable 
company or the government to decide what channels go into this 
type of a package? And last but not least, would it end up being 
more expensive or less expensive for families to pick channels on 
an a la carte basis than to take the existing packages that they al- 
ready have and then block channels using the free equipment that 
cable companies would provide? 

I encourage the witnesses today to help us answer these impor- 
tant questions and to also offer constructive solutions. Consumers 
have a wide range of viewing options in the current environment, 
and while no one watches everything, everyone has something that 
they like to watch. We should carefully examine what impact a la 
carte and theme-tiered proposals will have on consumers. Our goal 
should be to maximize consumer choice and control over what 
comes into the home while preserving the diverse selection of pro- 
gramming for consumers to choose from. I look forward to hearing 
more about these issues in today’s hearing. I yield back, Mr. Chair- 
man. 

Mr. Upton. Recognize my friend from the great State of Michi- 
gan, Mr. Dingell. 

Mr. Dingell. Mr. Chairman, thank you. I want to thank you for 
calling the hearing, and I want to commend you for it. I am very 
pleased that this committee will focus on the question of competi- 
tion in the video marketplace. Interestingly enough, much of the 
recent conversation on this topic is centered on whether Federal 
laws should be amended to promote a la carte programming. The 
notion that consumers should be able to purchase only those chan- 
nels of their choosing and no more has an intuitive appeal to this 
consumer, and I am sure it would to most others as well. At the 
same time, many reputable parties, including the GAO, have con- 
cluded that an a la carte marketplace would leave consumers pay- 
ing more for fewer channels and might lead to fewer programming 
choices. In other words, the consumer would be, in fact, worse off. 

It occurs to me that I should quote my old dad who used to say, 
“Look before you leap,” or to perhaps remind my colleagues of the 
Hippocratic Oath, which says first, “Do no harm.” Federal law 
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today does not prevent video service providers from offering a la 
carte programming, but it also does not prevent contractual restric- 
tions on a la carte service. Those who seek to change Federal law 
to encourage a la carte programming have the burden to dem- 
onstrate that such a dramatic change is necessary and will not ulti- 
mately hurt consumers. Work needs to be done by all to gather the 
information before that burden can properly be met. 

On a related matter, I would note that I continue to receive com- 
plaints from constituents that cable rates continue to rise faster 
than the rate of inflation. The cable industry indicates otherwise, 
but it is quite clear that the marketplace is not yet sufficiently 
competitive. Most consumers still have only limited choice for their 
video service provider: The local cable company and the two na- 
tional satellite companies. These companies compete on program- 
ming choices and related services, but they do not appear to com- 
pete on price or customer service. 

A recent GAO report demonstrates that only additional competi- 
tors in the marketplace beyond the existing satellite competitors 
will force the kind of competition that we need and will begin to 
act as a restraint on cable price increases. Though the cable indus- 
try has criticized this finding as based on too little evidence, it cer- 
tainly is a point that the committee should address and something 
which our consumers want us to look at. 

The emergence of additional video competitors in the market- 
place is certainly preferable to reregulating cable rates. That is 
why I have long championed the deregulation of cable’s competitors 
and why I hope that the newly deregulated telephone companies 
will keep their promise and compete head on in this marketplace. 

In addition, Federal policy must be aggressive in fostering the 
development of additional transmission paths to the home. Be it 
from broadband over power line or new wireless technologies, we 
must all do our part to ensure that consumers are able to benefit 
as quickly as possible from a competitive marketplace, and that 
would include using new and innovative approaches and techniques 
which might assist in the speeding of this competition. But if com- 
petition does not develop and my cable friends do not exercise some 
restraint, I think they will witness again a period of wrath from 
angry consumers and perhaps the Congress responding to those 
events. 

I look forward to the testimony of our witnesses, and I thank you 
again for this hearing, Mr. Chairman. 

Mr. Upton. Thank you. Mr. Deal? 

Mr. Deal. Thank you, Mr. Chairman. I want to thank you and 
Chairman Barton for holding this hearing and also thank the wit- 
nesses for their willingness to testify. 

Ladies and gentlemen, I regard the issues that we discuss today 
to be some of the most important ones we will face in this com- 
mittee, because they involve the most fundamental freedoms and 
cultural directions of our society. As Americans, we truly regard 
our homes as our castles, our places of refuge where we raise our 
children and establish the values of our families. That is why Con- 
gress and this committee have focused on the importance of the 
right of Privacy in almost every aspect of our lives. 
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But just as our homes, our castles, are important refuges where 
our privacy should be guarded and protected, we also recognize 
that we live in the information age and that our castles must be 
connected to the outside world in order for us not to become iso- 
lated. Today, we will hear from some of those who link our castles 
to the outside world by way of their cable lines or satellite dishes. 
For almost 9 out of 10 Americans, these television avenues have 
become their primary source of news, information and entertain- 
ment, which they pay for in ever increasing amounts each month. 

One of the main questions for us today is who are these new 
gatekeepers for the castles of America? Are they responsive and re- 
sponsible to the wishes of the owners of the homes into which they 
come or have they abandoned their position of trust and confidence 
for the financial rewards that are being offered by those who want 
to breach the castle walls? As Members of Congress we should be 
especially concerned, for we have given them the keys to the homes 
of America in the form of free broadcast signals, and they are now 
using those keys to force homeowners to buy additional services 
whether they want them or not. 

Who are these new gatekeepers? Are they elected officials re- 
sponsible to the voters at the ballot box? No. Are they appointed 
government agents who are charged with protecting the well being 
of our citizens? No. They are five or six mega production cable and 
satellite conglomerates who control what comes into every Amer- 
ican home and they are free from the normal constraints that apply 
to almost every other business in our country. They can tie and 
bundle their products with the power of a near monopoly and yet 
are exempt from our anti-trust laws. They can set prices that in- 
clude the broadcast networks we have given them free of charge 
and refuse to tell this committee, the FCC or the Justice Depart- 
ment how those prices are arrived at and by contract seal the lips 
of the cable operators who deliver their products. 

Some, such as Time-Warner, have characterized today’s hearing 
as one on the issue of mandatory a la carte, which was also the 
characterization of the GAO study, mandatory a la carte. That is 
not the case. They have created a straw man to attack in an effort 
to divert our attention. We should explore all options: Tiering of 
compatible programs, choice of basic or expanded basic services and 
voluntary a la carte. We should be told why certain programmers 
have gone to a 10-year contract in an effort to block these choices. 
And above all, we should be told why consumers, the owners of 
their castles, should not be given the choice of what television pro- 
gramming they want in their homes. So far, these conglomerates 
have taken an arrogant approach. 

I realize my time is running out, but let me just conclude by say- 
ing we should have them explain to us why the American public, 
why a family that wants to buy a cartoon program, Nick Tunes, 
should be forced to also buy the program, Logo, a gay and lesbian 
channel. Yes, these new gatekeepers have decided that families 
with small children who want to receive cartoons must be forced 
to buy a gay and lesbian program, a decision that was made by 
Viacom only a few weeks after they appeared before this committee 
to apologize for the Janet Jackson Super Bowl affair to assure us 
that they had learned their lesson. Of if your child wants to watch 
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Spongebob Squarepants, a child’s program, they must also buy Un- 
dressed or Stripperella, two highly sexual adult programs. If you 
want to simply watch Nickelodeon, you must buy the sexually ex- 
plicit programming of MTV and Spike TV. If this is the business 
philosophy is applied everywhere, candy stores would be required 
to sell marijuana. 

Mr. Chairman, it is time that this hearing is held, and I thank 
you for having it. It is long overdue, for as the title of the late Star 
Allen’s book says, “The Vulgarians Are At the Gate.” I yield back. 

Mr. Upton. Mr. Wynn? 

Mr. Wynn. Thank you very much, Mr. Chairman. I certainly ap- 
preciate you having this very important hearing, and let me begin 
by saying that I concur with the views you shared in your opening 
statement and your concern about the downside, if you will, of a 
la carte pricing. 

I think it is absolutely true that we have emerging competition, 
significantly emerging competition, in this industry from satellite 
companies as well as some of the traditional cable companies and 
that, as the GAO pointed out, it is very likely that in an a la carte 
system we could see the unanticipated consequence of increased 
rates rather than lower rates. 

There are a couple of points that I think are critical. One, we 
have talked a lot about diversity in the marketplace, and a la carte 
runs directly contrary to that. I think you will hear testimony to 
that effect. We have also talked about decency, and my colleague 
in his opening statement, Mr. Deal, just made a comment about 
that. The fact of the matter is some of the casualties of a la carte 
pricing might be the very wholesome programs that people would 
like to encourage as their market share decreases. 

It seems to me that at this time Congress should not allow a reg- 
ulatory scheme to emerge in which that kind of mixed program- 
ming, educational, religious, ethnic-based programs, are stifled or 
inhibited. This is particularly true as we anticipate new available 
spectrum. Instead, it seems to me that Congress should do every- 
thing in its power to encourage the expansion of niche program- 
ming and give programmers comfort in knowing that niche pro- 
gramming is a viable option. 

I am particularly pleased today to have one of my constituents 
here, Alfred Liggins, representing TV One. He is located in my dis- 
trict in Lanham, Maryland, and I believe he will give you some ex- 
cellent testimony on his viewpoints regarding a la carte pricing and 
how it would negatively affect minority and startup programming. 

Additionally, let me point out that a la carte pricing schemes, if 
they are implemented, consumer costs are likely to increase, be- 
cause the channels with fewer subscribers will have to make up for 
loss of revenue. Advertisers likely will pull ads from channels with 
lower viewership, thus causing a situation in which programmers 
have to pull their programs or distributors have to stop offering 
certain stations because of lower revenues. This is exact opposite 
of what we have been trying to encourage in terms of diversity in 
the marketplace. 

So, Mr. Chairman, as I said, I believe that there are significant 
problems with a la carte pricing and that we should reject this ap- 
proach as contrary to the notion of diversity and the concept of de- 
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cency on the airwaves. With your permission, I would like to in- 
clude in the record a package of letters which include letters from 
the New York State Black, Puerto Rican and Hispanic Legislative 
Caucus, the National Congress of Black Women, Incorporated and 
approximately 12 mayors of various cities from around the country, 
New Jersey, Connecticut, Mississippi, California, Oklahoma, Lou- 
isiana, Illinois and Texas as well, small town mayors who oppose 
a la carte pricing. 

Mr. Upton. Without objection. 

Mr. Wynn. Thank you, Mr. Chairman. 

[The information referred to follows:] 
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Dear Chairman Powell: 

I am writing in opposition to the proposed “a la carta” cable system being 
considered in Congress, as it docs not benefit consumers. 

Thft finest quality of our current cable system is its ever increasing diversity. Over 
the pest twenty years, the number of cable program networks has grown from 28 to 
339, with the array of programs offered on existing networks dramatically 
increasing annually. With the improved diversification of programming, American 
consumers have benefited from exposure to important channels that support varied 
voices, such as BET. Telcmundo, TV On©, ESPN Dcportca, C SPAN and The 
Learning Channel. Correspondingly, the viewing of cable programming has 
steadily increased. 

The economics of the cable industry are based on licensing agreements between 
cable programmers and operators, the cost of which arc passed onto consumers, 
and national and local advertising. Advertising earnings arc generally based on the 
number of vjewejs a channel attracts. If a channel nppoals to a specialized 
audience, under the “a la carte” system, its viewership wifi decline, as occasional 
viewers today would no longer subscribe loss of these viewers and those who 
might watch these channels regularly and not when offered "a ).a carte” will 
severely reduce advertising revenue and increase the cost of licensing agreements 
and the costs passed onto consumers. 

Further, if channels do not have adequate revenue, (he quality and diveisifrcaiioij. of 
programming will decrease. Judith McHsle, President of Discovery 
Communications, has argued that “Discovery’s nward-winrung .networks will not 
exist in mi a la carte environment and consumers will have lost the channels they ' 
regard as the pre-eminent source ofhigh quality, femily-friendly programming.” 
Many of these channels will be forced out of business. Wc will no longer be able to 
etyoy the diverse programming of today, 
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FCC 



July 2. 2004 


An impressive and vibrant cable programming industry has developed without the need of 
government regulation. Cable offers consumers an incredible entertainment and edticaflonal 
value. Please help sustain this system. Do not support the "a la carte” proposal 



Chairman 


Alvmo 
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Ke: MB Dtwkt No. 04-207 

i>#r Chairman Powell and Ms. Dortch: 

We would lilce to voice our cono eras about ibo potectiel affects 
of requiring cable and satellite companies to sell basic cable 
networks on a cbaanel-by-chasnel, or “a la carte,’* basis. On the 
surface, this idea sound* appeelirg, but a deeper look can only 
lead to the conclusion that a la carte packaging would have a 
chafing effect on programming diversity in America. 
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While we are encouraged by the networks efforts to expand 
diverse programming in recent years, ethnic sad minority 
populations in the XXS. are still acutely undersaved by 
television’s current offerings. As a result, many opinion leaders 
have called on media businesses to generate more channels to 
serve audiences of African-Americans, Hispanics, Asians, and 
other ethnic groups. The imposition of an a la carte pricing 
model could bring these efforts to a screeching hah. Many of 
the dun; col s that wrist today will not be able to survive with the 
reduced subscriber base they will face under a Ja carte. 

If cable and satellite companies sell channels a la carter it would 
force networks to dramatically increase the per-subscriber fee 
they must charge. Ultimately, subscribers would find 
themselves paying about the same amount - and possibly more 
- for just a handful of channels, rather than having the hundreds 
from which to choose, as they do today. 
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With its lOUitNCliOLHUwl ujriverae, cable provides a Bfaaitb of 
diverse resources allowing viewers the ability to share other 
cultures, communities, styles and viewpoints, The imposition 
of a Ja carte would drastically reduce, if not eliminate entirely, 
that opportunity. 


A la carte directly challenges years of growth and 
expansion of diverse programming in today's media 
marketplace. As such, we urge the FCC to atrongiy consider the 
full ramifications cf a is carte in their report to Congress. . 
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Letters From Mayors Opposing Pay Per Channel Proposals: 

Douglas Palmer, Mayor (Trenton, NJ) 

President of National Conference of Democratic Mayors (NCDM) 

Eddie Perez, Mayor (Hartford, CT) 

Daniel P. Malloy, Mayor (Stamford, CT) 

Harvey Johnson, Mayor (City of Jackson, MS) 

Roosevelt Dorm, Mayor (City of Inglewood, CA) 

Marilyn Murrell, Mayor (Town of Arcadia, OK) 

Maurice A. Brown, Mayor (Town of White Castle, LA) 

George L. Grace, Sr., Mayor (City of St. Gabriel, LA) 

Irene Brodie, Mayor (Village of Robbins, IL) 

Edward Harris, Mayor (Town of Richwood, LA) 

Milton Tutwiler, Mayor (Town of Winston ville, MS) 

Floyd L. Griffin, Jr„ Mayor (City of Milledgeville, GA) 

John White, Mayor (City of Ames, TX) 
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Marlene H, Dortch, Secretary 
FedemltMnrniunlcaTions Commission. 

Office of the Secretary 
c/o Natek Inc., Inc. 

236 Massachusetts Avenue, N.E. 

Suite UO 

Washington, D.C. 20002 

Re: MB Docket No. 04-207 

Dear Chairman Powell and Ms, Dortch: 

We understand that Members of Congress have commissioned a report on the 
potential iaffects of requiring cable and satellite companies to implement a chanoel-by- 
chawtel, or “a la carte,” packaging plan. A close examination of this policy leads to fee 
conclusion that a la carte packaging smd pricing of programming would drastically stifle 
media diversity in America, 

Ethnic and minority populations in thsTJ.S. are acutely undeiserved by 
television’s current offerings. Many opinion leaders have called on medio businesses to 
generate more channels to serve audiences of African- Americans, Hispanios, Asians, and 
other ethnic groups. Whilo some progress is being made in this area, the imposition of an 
a la carteipridng model could bring make those efforts obsolete. Many networks that 
serve diverse, minority, and multilingual interests largely depend oh packaged 
programming for consumers for survival. And many such channels that exist today will 
not be able to survive with the reduced subscriber base they will face under a la cane, 

If cable and satellite companies sell channels a la carte, it would instantly erode 
potential ^advertising support, forcing networks to dramatically increase the par-subscriber 
fee they must charge. Ultimately, subscribers would And themselves paying about the 
same amount - and possibly more - for just a handful of channels, rather then having the 
hundreds fiora which to choose, as they do roday. 

Various populations rely on cable to provide a window into other cultures, 
communities, styles aw viewpoints. The imposition of a k carte would drastically 
reduce, if not eliminate that opportunity entirely. 

Those who support diversity in today’s media marketplace recognise the 
important role that the current cable system plays in building and expanding cultural 
diversity in this country. As such, we urge foe FCC to strongly consider the foil 
ramifications of a la carte in their report to Congress. 
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60P1EA. PEREZ 
MAYOR 



OFFICE OF THE MAYOR 
SSO MAIN STREET 

HARTFORD. CONNECTICUT 06102 

Telaptionr (860) 3*1-8500 
Fjk (860) 722-6606 


Michael K. Powell 

Federal Communications Commission 
445 12 th Street, SW 
Washington. DC 20554 

MB Docket No. 04-207 

Dear Chairman Powell: 

Recently, Congress proposed an “a la carte" alternative to the current cable system. I am 
writing to express my concern and the concern of many citizens of Hartford over the “a la 
carta” alternative. Its enactment would undermine the progress our country has made in 
diversifying its television programming and would further exclude economically 
challenged consumers from subscribing to cable sendees, 1 am writing to you to urge you 
to stand against the proposal. 

The finest quality of our current cable system is its ever increasing diversity. Over the 
past twenty years, the number of cable program networks has grown from 28 to 339, with 
the array of programs offered on existing networks dramatically increasing annually. As 
programs have diversified, American consumers have benefited from exposure to 
important channels that support varied voices, such as BET, Telemundo. TV One, ESPN 
Dcportes, C-SPAN and The Learning Channel. Correspondingly, the viewing of cable 
programming has steadily increased. 

As you are aware, the economics of the cable industry are based on licensing agreements 
between cable programmers and operators, the cost of which are passed onto consumers, 
and national and local advertising, Advertising earnings are generally based on the 
number of viewers a channel attraots. If a channel appeals to a specialized audience, 
under the “a la carte" system, its viewer-ship will decline, as occasional viewers today 
would no longer subscribe. Loss of these viewers and those who might watoh these 
channels regularly and not when offered "a la carte" will severely reduce advertising 
revenue and increase Bis cost of licensing agreements and the costs passed onto 
consumers. 

Further, if channels do not have adequate revenue, the quality and diversification of 
programming will decrease. Judith McHaie, President of Discovery Communications, has 
argued that “Discovery’s award-wiming networks will not exist in an a !a carte 
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environment and consumers will have lost the channels they regard as the pre-eminent 
source of high quality, fsunily-ftiendly programming.” Many of these channels will be 
forced out of business. We will ao longer be able to enjoy the diverse programming of 
today or consumers will be forced to pay a higher price in order to enjoy specialty 
channels. 

Without an adequate number of subscriptions, revenue would decline, the cost of 
subscription would increase and specialty channels would consequently be put out of 
business. Thus, the channels that appeal to more specialized audiences, particularly 
ethnic, foreign-language and niche programming, would have trouble attracting enough 
subscribers to survive. Ultimately, this situation would result in generic and low quality 
programming aimed at the majority. 

The City of Hartford, like so many of the cities around our nation, is home to a diverse 
community, both ethnically and economically. 1 fear that sot “a la carte" system would 
affect residents who enjoy specialty programming aimed at ethnic diversity- by making 
those channels financially inaccessible or by driving those channels from the cable 
market. In short it would deprive a large portion of our community from taking advantage 
of diverse programming on cable television. 

t implore you to reject the “a la carte" system and help keep diverse and affordable 
programming on the air. Thank you for your attention to this matter, please do not 
hesitate to contact me if I may be of assistance. 


fiddle A. Perez 
Mayor 
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Michael K. Powell 

Federal Communications Commission 
445 12* Street, SW 

Washington, DC 20554 
MB Docket No. 04-207 
July 6, 2004 
Pear Chairman Powell, 

As Mayor of the City of Stamford, Connecticut, T urge you not to support the ''a la c rto” 
cable system currently being debated in Congress. This legislation Aits to pretest tl : 
entrepreneurs and consumers who lie at the core of a stable economy, 

la the present day, individual networks generate revenue through licensing fets aid 
advertising campaigns. 1 support tin current ‘'bundling" system beoanse it eneoarag ,-s 
the growth of developing networks by putting than alongside established netv/o dcs O as 
to atuact viewers and ultimately to win looal, regional, and national advertisements. I 
understand that stations such as The Leatnmg Channel, C-SPAN, and The Disci vejr 
Channel might not have succeeded had they not benefited ftom the exposure cffw-lt 1 
them in the “bundling''’ system. In an age of globalization, we must use tnleviaun tt 
teach our children about different cultures and traditions, 

The “a la. carte" system minimizes a developing network’s exposure to the view.ug 
public, and, in turn, marginalizes its appeal to advertisers. We cannot ignore the £jc that 
advertisers will demand lower rates to compensate for the decrease in viewajs-ptr- 
charmel. In turn, cable operators will pass the Sunnc-ir-l burden to consumers is 
individual networks raise their licensing foes to compensate for the loss in adveiSsb g 
revenue. This is not feir to the viewing public. 

From 1 98C to 2003, cable television has provided diverse high-quality program! aioj 
without government reeclsrioo. Interestingly, satellite television chose to refrasifn at 
implementing an "a la carte system," while it had both the capacity end infrasm ettn -• to 
do so. This proves that "bundling" is the must efficient way to offer diverse 
programming opportunities. 

I urge you not to support this imprudent and shortsighted legislation, which premise to 
harm the very people we are So privilaged to protect 


exyoa 

BANMEt P, MALLOY 



City op Stakpokd 

Otvics OK THE MAYOR 


Sincerely, 



Datmd P. Malloy 
Mayor 
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Tiw Honorable loo Eartcm 
Chairinan 

Energy and Commerce Committee 
U.S, House of Representatives 
Washington, Ei.C. 20515 

The Honorable John Diogeli 
Rankles Member 
Energy and Corntnoto® Committee 
U.S. House of Representatives 
Washington, D,C. M5J3 

Dew Mr, Chairmen and Mr. Dingoll: 

l understand that some Members of Congress have suggested requiring cable and Mtolllta 
companies to Sell MSiC table networks on a oharoiel-by channel, or *'a la carte," basis. 

On the surface, this ides sounds appealing, but a deeper look can only lead to the 
conclusion that a Is carte packaging and pricing of programming would have a chilling 
effect on programming diversity in America. 

Ethnic and minority populations in the U.S, arc acutely undirserved by television's 
current offerings, and many opinions leaders have called on media businesses to generate 
more channels to serve audiences of African-Americans, Hispanics, Asians, and other 
ethnic groups. While some progress is being made in this area, the imposition of an a la 
eerie pricing model, t am told, should bring those efforts to a screeching hah. Networks 
that sery'6 diverse, minority and .-nvlljlingusl interests would never have been launched in 
an a la carte world. 

T o reach, the audience to which this programming is directed, cable channels need to bo 
part of widely distributed cable or satellite tiers, Securing this kind of carriage - with the 
potential advertising basis it provides - allows a network to sell national advertising. This 
ad revenue, along with the reasonable fees our channels must charge cable companies tor 
carriage, allows us to provide high-quality programming. 

If cable and satellite companies sell channels a la cartel it would instantly erode potential 
advertising support, forcing networks that serve minority Investraertls to dramatically 
increase the per-subscriber fee charged. Ultimately, subscribers would find themselves 
paying about the same amount - and possibly more - for just a handfiil of channels, 
rather than having hundreds from which to cnoosa, as they do today. 


"Making Jackson The Best Of The New South 
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In it! comprehensive report on caWa pricing released last fell, tlie General Accounting 
Office concluded; “If cable subscribers were allowed to choose networks on m « la cans 
basis, the economics of ths cable industry could he altered, and if this were to occur, it is 
possibla that cable rates could actually increase fbr some customers.” 

One of the great promises of cable is that with its multi-channel universe, subscribers can 
not only have programming designed fbr them, but also have the ability to chars other 
cultures, communities, styles and viewpoints. The imposition of a !a carte would 
drastically reduce, if not eliminate entirely, that opportunity. 

A hi carte is a classic case of a solution fir worse than the perceived problem. Those who 
promote more diversity in today’s media marketplace would do it a total disservice by 
supporting or voting for a ta carte requirements. 


Sincerely, 
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CITY OF INGLEWOOD 

OFFICE OF THE MAYOR 

TBiephona: CStO> 412-SaOO Bax: 31 CO 


Fooseveit K Dora 
Mayor 


July 12, 2004 


The Honorable Joe Barton 
Chairman 

Energy and Crraimeree Camraittes 
United States Hcase of Eepresentatwes 
•Washington, JXC. 20515 

The Honorable John BingeH 
Rattkfog Member 

Energy and Constnetee Committee 
United States House of Representatives 
Washington, D.C. 20515 


Dear Chairman 'Barton and Congressmember Dingell: 

I understand that same Members of Congress have suggested requiring cable and satellite 
companies to sell basic cable networks cu a elrsnnd-by channel, 01 “a la carte,” hails. On the 
suriioei this idea sounds appealing, but a deeper lock esc only lead to tbs condnakm that a k 
carte packaging and pricing of programming would have a chilling effect on programming 
diversity in America, 

Bfouio and minority populations la the U.3, are acutely under-served by tdeviskm’r 
current ofiblngs, and many opinion leaders have called on media businesses to generate acre 
channels to serve audieocos of ASacan-Amcrioans, Hispanics, Asians, and other ethnic groups, 
While some progress is being made in this area, the imposition of an a la carte pricing mode! will 
bring those efforts to a screeching halt Networks that serve diverse, minority and multilingual 
interests would never have been launched in an a la *terte world. 

To teach the audience to which this programming is directed, cable channels need to fe 
part of widely distributed cable or satellite tiers, Securing this kind of carnage with the potential 
advertising basis it provides - allows a network to sell national advertising. This ad revenue, 
along with the reasonable fees our channels must charge cable companies fer carriage, allows U5 
to provide high-quality programming. 

If cable and sateilits companies sell channels a la carte, it would iOTtsntty WCde potential 
advertising support, forcing minority groups to dramnrieatly increase the per-Kibeeriber fea they 
roust charge. Ultimately, subscribers would find themselves paying about the some amount - 


One MonehMtw Boylevart/RO. eat SSOO/lnplewoicl, CaKbmJa 90301 
EMAIU! M3ycrttQrn@cKvcflnplarveaa,flro WEBSriB: wvAV.ctcvvsnalowoae.crg 
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and possibly more — for just a banzai of ehannds. reiber thati having hundreds from which to 
choose, as they <Jo today. 

Tn its comprehensive report on cable pricing released last fill, the General Accounting 
Office oonduded: “If cable subscribers ware allowed to choose networira on an a fa carta haae, 
the economics of the cable iridustty could be altered, and if this were to occur, it is possible that 
cable rates could actually increase for some customers,” 

One of the gnat promises of cable Is that with its nmW«djatmel un'rveree, subscribers can 
not only hgva programming designed ibr them, but also have the ability to share other cohnres. 
comwumties, styles and viewpoints. The apposition of a fa cortc system would drasthaDy 
reduce, if not eliminate entirely, that, opportunity. 

A la carta system U a dasac case of a solution fir worse risen the perceived prdbleuL 
Those who promote mere diversity in today’s media marhetfilace would do a disservice to tins 
concept fey supporting or voting fbr “a la carte" requirements, 


Sincerely, 



Mayor 


ec Members ofthe House Entasy end Commerce Committee 
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Tlje Honorable Joe Baftoo 

Chaim&a 

Energy end Commerce Committee 
U,8. Hoose of Representatives 
W ashiugton, D.C, 20515 

The Honorable John Dingeli 
Ranking Member 
Energy and Commerce Committee 
U.S. House of Representatives 
Washington, D.C. 20515 


Dear Mr. Chairraan and Mi DSngell: 

X understftod that some Member of Congress have suggested requiring cable and 
satellite companies to sell basic cable networks On a charmel-by channel, or “a la carta,” 
basis. On the surface, this idea sounds appealing, but a deeper look can only lead to the 
conclusion that a ll carte packaging aad pricing of programming would have a chilling 
effect on programming diversity la America. 

Ethnic and minority populations in the U.S. ore acutely undeserved by 
television’s currant offerings, and many opinions leaders have called on media businesses 
to generate more channels to serve audiences of African-Americans, Hispanics, Asians, 
and other ethnic groups. While some progress is being made in this area, the imposition 
uf an a la carte pricing model should bring those efforts to a screeching halt. Networks 
like ours, that serve diverse, minority and multilingual interest, wotdd never have been 
launched in an a la carte world. 

To reach the audience to which this programming is directed, cable channels need 
to be pari of widely distributed uatjle or satellite tiers. Securing this kind of carriage with 
e tbs potential advertising bards it providts - allows a network to s sell national 
advertising. This 9d revenue, along with tho reasonable foes our channels must charge 
coble companies for carriage, allows us to provide high-quality programming. 

If caUe and satellite companies sell cbweiEls a la carte, it would instantly erode 

potential advertising support, forcing us to dramatically increase the pep-subscriher fee 
we must charge, Ultimately, subscribers would find themselves paying about the same 
amount - and possibly mare - for just a handftii of channels, rather than having hundreds 
from which ro choose, as they do today. 
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We ate notthe only ones who have reeognfeesi this outcome. So its 
comprehensive report on cable pricing released last fail, tha General Accounting OfBee 
concluded: “If cable subscribers we j* allowed to choose networks on an a la carte ham's, 
the economics of the sable indusliy could be altered, and if this were to occur, it is 
possible that cable raw? eould actually increase for some customers," 

One of die great promises of cable is that with its jrroiti-eliinnet universe, 
subscribers can not only have programming designed &r them, bat also have the ability 
to share other cultures, communities, styles and viewpoints. The imposition of a la earte 
would drastically reduce, if not eliminate entirely, that opportunity, 

A la carte is a "lassie ease of a sftltitio refer worse than the perceived problem. 
Those who promote more diversity in today's media marketplace would do it a total 
disservice by supporting or voting for a la carte requirements. 


Sincerely, 



Mayor Marilyn Murrell 


cot Members of the House Energy and. Commerce Committee 
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July 12, 2004 


The Honorable Joe Bailor* 
Cbairroan 

Energy and Commerce Committee 
U.S. House orR<^i«acutaiivGs 
Washiogton, D,G» 20515 


The Honorable John BicgeE 
Ranking Member 
Energy and Commerce Committee 
U.S. House ofXepmeotatives 
Wasbmgtoa, P.C. 205T5 


TELEPHONE {?C6j aas-esao 
ABXpoqwoeas 


robbms, turns sm 


Pear Mr. Cfrarrroan and Mr, Dingell: 

I understand the* some Member of Canvas have suggested requiring 
cable and satellite companies to sell basic- cable networks, on a clmmel-by 
draxroel, or “a. la carte, 1 ” basis. On the surface, this idea sounds appealing, but a 
draper look: can only lead to the conclusion that a la carte padcagbag and pricing 
of programming would have a chaffing effect on programming drvennly in 
America. 

Ethnic and minority populations in the U.S. are acutely iraderserved by 
television's current offerings, and many opinions leaders liavo called on media 
businesses to generate more obannets to serve audiences of A^can-Atnericans, 
HIspanics, Asians; and other ethnic groups. While soroe progress is beroR made in 
this area, lire imposition of an a la carte pricing model should bring those efforts 
to a ecreeohlpg halt. Networks Eke oUcs, feat aery© djv^sse, minority and 
multilingual interest* would never have been launched tn an a la wvntd. 

To rra ch the audience to which this programming is drrectech cable 
channels need to be part of widely distributed cable or satdEte tiers. Securing tins 
kind of carriage with, e the potential advertising basU'st provides - allows a 
nerwork to s sell narloaal advercisiag. This ad revenue, ulor^j -with the rewsoivablo 
fees our channels must charge cable companies for carriage, allows us to provide 
Inequality progxarnmiiu?. 
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If cable end satellite competes $dl ehassalg a ia carte, it would instantly 
erode potential advertising support, roTcmg as to dramatically increase the per- 
subscriber fee we roust charge. Uftimaiejy, subscribers would find themselves 
paying about the sanx= amomit - and possibly more — for just a handfid of 
channels, rather than having hundreds from which to choose, &3 they do today. 

We are not foe only ones who have recognised this outcome. In its 
co^prfoartBive report on cable pricing released last foil, the General Accounting 
Office opndcdad; “If cabi© subscribers were allowed to dlOOSS networks on ait a. 
fa carte basis, the economies of the cable industry could be altered, and if this 
were to occur, it h possible that cable rates could actually increase for some 
customers,* 

Ona of the great promises of cable is thas wifo'ttS Cailti-cbamKi universe, 
subscribers G3n not only have programming designed for them, but also have the 
ability to share other cultures, communities, styles and viewpoints. The 
imposition of a la carte would drastically reduce, lfnoc eliimuate ecrirdy*, that 
opportunity. 

A. la carte is a classic case of a solution for worse than the perceived 
problem. Those who promote: more diversity ia today’s media marketplace would 
do it a total <3iflsenrLce by supporting or Voting ii;r ala carre xequiroxoaDfo. 

Sincerely, 

Mayor Irene Brodie 


cc: Members of the House finsigy and Commerce Committee 
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July IX 2004 


JS DIRECTOR’ 

^;#TOHaimPCOTOR 

'j'ttfcWKtrimaa 
;,K»£Mcfbqsh : * 


MicbaeiK. Powell 

Federal Communicator Ccmmlssjon 
44S 12* Street, SW ,; 

Washington, DC 205 54 

MB. DOCKET NO. 04 -EOT 

Dear Chairman Powell: 

I am concerned with the “a la carte” cable proposal currently nndqf . 

Congress. Its implementation will result in higher prices and UltpT 
demise of ethnic foreign-lasguagt and specialty channels that tftp 
' ogble system and toths Amerieaa public. 

Most basis cable networks rely on advertising fcr a agra&aa portion ciflfwor : 
.revenue. Without it, thay must rely ofl licensing agreements a* ftfijlwe tor . 
profit. The costs of licensing agreement arc gaaewily passed onto' customers. 

ipayUar ; 
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tfaderthe "a la carte system.” consumers would be able to choose Ei 
only the channels they watch. This iiu initially sounds good-t 
channels that have more specialized audiences will erptnenCe a ■ 
viewers. A decline in viewers means less money from BdvSrbiihg.. 
diversity and quality of programming and higher Costs passed onto oops 

thkve 

“ha 


For too long, Aftican- Americans. Hispanica end other minority 
programming that reflected their cultures and lift experiences t 
explosion of cable programming over the past 20' years.. : 
numerous channels that reflect the diversity sad experience? ofsB i 
The "» la carte” system would destroy all progress we have mndn jin cable 
programming to date. - 4 

Further, these groups will be fetter taatffcalSied due to tj» ; Sfewbta 

** hivr 

dfo: 
waters, 
■ritefy’ 


l.r.S cable households today subscribe to services requiring such 
Thui. for (he tens of millions of customers who rely on “chb 
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tejewsten sets, ftore coifti potentWIy be a 30% ioeroie 
KjBjpSwffit alone iffadditioa ta fta aided easts from tie dutoSyii fist* 

Ja|( Congress that you Jo not support -file “a to cart*" 
ibiui» oFonr (Evetoc =abte prograamujig Kn&up. 


Sincerely, 
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Jifly 7, 2004 


Mr. Michael K. Powell 
Be^eral’ColmaunicatiOTS Commission 
445 12* Street, SW 
"Washington, DC 205S4 

MB Docket No. 04207 


Dear Chairman Powell; • 


I am writing to urge you to nor support the "a la carta” sable system cuaem iy 
being debated in Congress. Its implementation would reduce or eHntinare 
programming steed at minority groups. 

Channels like BETy-Tel em a ntl n TV One and ESPN Daportes-bave succeeded 
under the currant ceble system in large part due to tie way to which they were 
introduced; teough bundling, When a new network is introduced, it is usually 
placed in a bundle with existing ad-supported popular channels. such as CNN, 
ESPN or Nickelodeon, allowing viewers the opportunity to tty out the new 
channel. If consumers find the channels interesting, the channel will gain its turn 
audience and enough advertising-revenue- to become profitable. 

Thus, the channels that appeal to more specialized audiences, particularly ethnic, 
foreign-language and niche programming, would havctrouble attracting enough 
subscribers to survive. Ultimately, this situation would result in generic and low 
quality programming aimed at the majority. Die minority voice would bo 

silenced in the “a la carte” system. . 

I implore you lo iqcct the "a la carte’' system Help keep diverse programming 
on the air, 
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July 12, 3004 


Ttw Honorable Joe Barton 
Chairman; 

Energy and Commerce Caramittea 
US. House ^Representatives 
Washington, DU 20515 

The Honorable John Dxngeli 
Ranking Member 
Energy and Commerce Committee 
US. House o £ Representatives 
WasHngton, DC. 205 J.5 


Dear Mr. Chaixmau and Mr. Diagell: 

I understand that some Members of Gon&reji- Jja^o congested roqvirtE^ coble and 
satellite companies to sell basic caMe networks cm a ebatmej-by channel, or *a la 
carte,'* basis. Ontte surfeco, this idea sounds appealing, but a despair look can 
only lead to die conctusioiitliat a la carte packaging or>d pricing of programming 
would have a chilling effect on progranming diversity in America. 

Ethnic and minority populations in the U.S. are acutely mderserved by 
television's cunrent offerings, and many opinions leaders have called oa media 
businesses to generate more oh&uieL ta seeve audiences of AJ&icau- Americans. 
Hispamcs, Asians* and other ethnic groups. While some progress is being made in 
this ares, the imposition of sa aid carte pricing model should bring thosu efforts 
to a fictafeching bait Networks like ours, that serve diverse, minority rod 
multilingual Interest, would never have been launched in an a la carte world. 

To reach the audience to which this programming fa directed, cable channels need 
ta bo part of widely distributed cable or satellite tiers. Scouring this kind of 
carriage with tbB potential advertising basis it provides - allows a network to sell 
national advertising. This ad revenue, along with tho reasonable fees our channels 
must charge cable companies for carriage, allows us to provide high-quality 
programming, 

\ 

If cable and satellite companies sell channels a la carte, it Would instantly erode 
potential advertising support, forcing us to dramatically increase the per* 
subscriber fee we axuct charge. Ultimately, subscribers would findtbcjnaetlvtts 


1 1? East Hancock Street - I’osr Office Box 1 POO * MiD.edgivillc, Georgia 3-1O5P-I90Q 

Pbone (478) 414-4040 • Fax (478) 414-403 1 - wVvvr.rniilcclgcv2Uega.iis . 
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paying about *e same amount - and possibly mots - for just a haadSd of 
cbannsls, rather t ba n having hundreds fVctr wMeb to choose, as th*y do -today. 

■WearenottlisojilyoiioaYihohavarMognizedWbotRcoine. halts 
compTcbajiaxvo report ont*'bi<=-pricLQg r-leascd last Ml, the General Accounting 
Office concluded: 'If cable subscribers wace allowed to choose networks on -an a 
la carte basts, the economics of the cable industry cotddbe altaxed and rfthis 
■were to occur, it is possible that cable rates could actually increase for some 
customers-” 

One of the great promises of cable is that whb its multi-chonad xurivsrsa, 
subscribers can not only have programming designed for them, but also have the 
ability to share other cultures, communities, styles and. viewpoints. The 
imposition of a la carte would drastically reduce, if not eliminate entirely, that 
opportunity. 

A la carte is. a classic case of a solution far worse than the perceived problem. 
Those who promote more diversity in today’s media marketplace would do it a 
total disservice by supporting ox voting for ala carle requirements. 

Sincerely, 

Mayor Floyd h~ Griffin, Jr. 


cc: Members of the House Energy and Commerce Committee 
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So mcfiteu# sp&tet 

PHONEYS) 335-7273 - PAX $36} 33&4BS$ - 304 MARTIN ST.' * t P f Q. BOX B0&4; * '!USE'5tTV..TX 77575 


Mlchac/JC Powell 

Federal CoTOttrabicadons Commission 
445 12* Street. $W 
Washington, £>C 20554 

MB Oodkqt No. 04.207 

Dear Chairman Dowell ; 

X am -writing to express concern about the Congressional proposal of mt “a ia tarns" 
aUcmative to the current cable system- Ets enactment would undermine rhe progress our 
country has made in diversifying its television programming. 

Forfar too long, minority groups had Jitflo progrwaori a$ that portrayed flidi 
cOTLratujItlec {a a positive llgbx oc pxograrrnrung that reflected tbeir lift; experiences. The 
recent increases in cable channel capacity have added channels that new more adequately 
reflect the diversity of America. 

These now channels have bean, able to thrive because of bow cable operators Jnirodrten 
ihaninro their program line-up. When a now channel U introduced, it is usually placed ia 
a bundle with existing popular channels, wihcb allows viewers the opportunity to try one 
the new channel In 3n "e la carte world.” where viewer? pay separately for *aoh channel, 
they are unlikely to spend their money on a. now channel they know IxitJa about 

Thus, unitor an "a la cans- system,** atoattaels that appeal to mot© specialized audiences, 
particularly ethnic, focdgn-languaSP and niche programming, sad as BBT, TeJemundo, ' 
TV Qaw, ESPN Dcportes, C-3PAN aadTbc Learning Channel, would have trouble 
attracting a substantial numbwr of subscribers. Without an adequate trombor of 
subscriptions. revenue would decline, the cose of subscription would increase and 
specialty channels would coaseqeeafiy be put out of business 

I urge you to cat support chs enactment of an “a la carte*' system. 


Sincerely . 

Jehu White 

Mayor 



68 


Mr. Upton. Mr. Whitfield? 

Mr. Whitfield. Mr. Chairman, I am going to waive my opening 
statement. 

Mr. Upton. Mr. Shimkus. Ms. Wilson. 

Mrs. Wilson. Mr. Chairman, I will waive my opening statement. 

Mr. Upton. Mr. Cox. 

Mr. Cox. Thank you, Mr. Chairman. I look forward to hearing 
from today’s witnesses as we focus on the best way to ensure that 
the consumer is king when it comes to television programming. 

I would also like to take this opportunity, Mr. Chairman, given 
a looming deadline, to encourage the President to add to his ster- 
ling record on behalf of Internet consumers by ensuring that the 
consumer is king when ordering Internet access service from cable 
companies. Not for the first time the U.S. Court of Appeals for the 
9th Circuit in my home State of California has wrongly decided an 
important case. This time, however, it is not the Pledge of Alle- 
giance but Internet access delivered via cable that the court is 
mucking up. Internet-over-cable is not a telecommunications serv- 
ice under Federal law, as the 9th Circuit has ruled. I urge the 
President and the Solicitor General to seek Supreme Court review 
of the 9th Circuit’s anti-consumer, anti-technology and legally in- 
correct decision. 

Slapping 1930’s-era telephone regulation out of the Internet 
would be highly destructive to the continued deployment of 
broadband. Those early 20th century regulations were designed to 
counter the power of a monopoly telephone network in an analog 
age of communication scarcity. That kind of regulation has nothing 
to offer today’s consumers of high-speed Internet access. Legal 
analysis that rests on the premise that cable companies are monop- 
oly providers of high-speed Internet access is fundamentally un- 
sound. In fact, it is not even clear that they will serve, that is that 
cable broadband will serve a majority of this market once the dusts 
settles. 

According to the FCC’s latest study of nationwide broadband de- 
ployment, DSL services offered by phone companies are growing 
faster than cable modem services. DSL customer connections rose 
by a full 47 percent in 2003. And, of course, as we have learned, 
Mr. Chairman, in a number of this subcommittee’s valuable hear- 
ings, DSL isn’t cables only competitor in this market. There are a 
variety of terrestrial wireless broadband services, satellite 
broadband services, the emergent power line broadband service. 
Any and all of these can be formidable competitors. It is ironic that 
in California where the 9th Circuit decided this case cable isn’t 
even the market leader. According to the FCC, in California, DSL 
has 300,000 more customer lines in service than cable. 

Allowing this ruling to stand and thereby allowing the Internet 
to be pulled into the maw of traditional State and Federal tele- 
phone regulation would be an unmitigated disaster to the Amer- 
ican consumer. Therefore, I urge the President and the Solicitor 
General to file a petition for Supreme Court review before the July 
29 deadline and to continue the outstanding leadership of the Bush 
Administration in encouraging the deployment of high-speed, tax- 
free Internet connections. 
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With respect to the important topic of a la carte programming, 
Mr. Chairman, I would just suggest that we try and adhere to the 
following general principles. First, customers should have max- 
imum choice; second, customers should have the lowest possible 
prices; third, there should be an opt-in, not an opt-out, system for 
objectionable programming; fourth, the Federal Government should 
set rules of the road that promote maximum competition in the 
marketplace; fifth, and finally, we should take fullest advantage of 
new technologies that permit more discretion in providing indi- 
vidual choices to consumers based on individual tastes. With that, 
I yield back. 

Mr. Upton. Mr. Doyle. 

Mr. Doyle. Thank you, Mr. Chairman, and thanks to each of our 
witnesses for appearing before us today as we discuss some of the 
important issues affecting the MVPD marketplace. 

I have said before that I try to approach the issues this sub- 
committee considers from a consumer’s point of view, and I can’t 
think of many issues that stirs the passions the way the issues re- 
lated to television programming seem to. In recent years, I have 
heard with increased frequency from consumers who are not happy 
with their television options. The biggest complaints seem to be re- 
lated to objectionable content and the ever-increasing cost of serv- 
ice. Obviously, these are very valid concerns. 

So the question that I need to answer for myself and my con- 
stituents is would the implementation of a la carte programming 
address these basic concerns? Would a la carte programming lower 
prices? Would a la carte programming prevent the delivery of objec- 
tionable material into the home? I don’t yet know all the answers 
to these questions, and I hope we will revisit this issue in the fu- 
ture as more information on this subject becomes available. As I 
understand it, the FCC is currently conducting a study on the fea- 
sibility of an a la carte system, and I hope we will review these 
findings when they become available. 

I should mention that I have never been one to embrace a man- 
dated a la carte system of television programming, and in fact I 
have serious reservations about such a system. Mostly, this is be- 
cause I am concerned that a la carte programming could raise the 
rates that most subscribers pay for for the programming package 
they currently receive in order to give a smaller minority the right 
to pay for only a few select channels. Philosophically, the right to 
choose channels you want and only pay for those channels is some- 
thing I think most people will agree with. However, in reality, I 
worry that such a system could do more harm than good. 

The GAO has reported that some cable networks, especially 
small and independent networks, would not be able to gain enough 
subscribers to remain in operation. Additionally, consumers could 
end up paying the same monthly rate for fewer channels because 
the most popular channels would have the subscriber following to 
increase their fees considerably under such a system. 

With regards to objectionable programming, I must say that as 
the father of four children, I am sympathetic to the concerns of par- 
ents who want to control the type of material that enters the home. 
Parenting is an awesome responsibility, and I respect every par- 
ent’s right to protect their children from material they deem inap- 
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propriate. Parental control technology that most cable and satellite 
providers offers accomplishes this goal, although a subscriber is 
still paying for a network that airs material they deem inappro- 
priate. 

The MVPD marketplace is rapidly changing and it is therefore 
incumbent upon us to make sure that the laws and regulations 
governing this industry remain effective to promote healthy com- 
petition. Competition ultimately benefits the consumer and what- 
ever actions we consider taking should be crafted with the con- 
sumer in mind. 

I want to thank the witnesses for agreeing to be here today on 
short notice to discuss these vital issues. I look forward to hearing 
your testimony. I yield back, Mr. Chairman. 

Mr. Upton. Thank you. Mr. Bilirakis. 

Mr. Bilirakis. Thank you, Mr. Chairman. I wasn’t going to make 
an opening statement, but I will just go ahead and do one briefly. 

Mr. Chairman, we have heard a lot of viewpoints already on this. 
Unfortunately, we have heard an awful lot of pre-deciding on the 
part of many members of this committee. I am just not sure why 
are we holding hearings, which are supposed to be information 
gathering sessions, if we have already made up our minds on a 
particular subject. What the heck is the sense of holding a hearing 
and wasting time? 

So I would really plead for an open mind in this and objectivity 
on the part of all us. This is an important subject, a very important 
subject, and I think we all should be grateful to Mr. Deal for rais- 
ing it. He was a voice in the wilderness and maybe in a sense he 
still is. Actually, when I hear some of these opening statements, he 
still is a voice in the wilderness. But we ought to be grateful to him 
for sticking to his guns and at least bringing it up. 

But we have heard it is going to increase costs, and I don’t doubt 
that it might increase costs. We have talked about the lack of 
choice, but that could be looked upon in a number of different 
ways. I understand in Canada where they have some of this taking 
place that there is really a true lack of choice and what not. 

So, Mr. Chairman, I have said to you in our subcommittee chair 
meeting the other day that I would hope that we are going to really 
hear some facts here today to help us make that pretty tough deci- 
sion. But I just wonder if even with all the facts we might hear 
here today, when I say facts I mean we are going to hear state- 
ments, it seems to me that maybe before we would make such a 
very important decision that we ought to actually take a look at 
some facts or possibly maybe some sort of a demonstration project 
somewhere so we could really see exactly what something like this 
would do. It may cause more harm than good. I think Mr. Deal 
would be the first one to admit if that is the case that it would 
cause more harm than good, but we don’t know. I am not sure that 
we are going to know even after this hearing, although I am sure 
we will learn a lot, not as much as we would like. 

So, Mr. Chairman, again, I plead for open-mindedness and objec- 
tivity, and I haven’t made a decision on this issue, although unfor- 
tunately, many of our members have, and I think that that is prob- 
ably wrong. Thank you. 

Mr. Upton. Mr. Gonzalez. 
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Mr. Gonzalez Thank you very much, Mr. Chairman, and I will 
be brief. A la carte is an issue that though it is deceptively simple 
on its face has, in my view, potentially dramatic consequences to 
the fundamental economics of the cable industry. This may be a 
good thing, but it must be something that we need to carefully con- 
sider, and I thank you for holding these very important hearings. 

I would ask unanimous consent to insert for the record state- 
ments made by the Hispanic Federation, the National Hispanic 
Policy Institute and Congresswomen Loretta and Linda Sanchez to 
the FCC. I believe that these statements should be part of the 
record in today’s hearing. 

I further want to commend my colleague, Mr. Deal, for his enthu- 
siasm and dedication to this issue. I have only been here 6 years 
but yesterday was the first time that I have been here in Congress 
that someone from the other side of the aisle actually approached 
me, came over to our side, to tell me of the importance of today’s 
hearing and that we should have an open and free debate. I have 
not made up my mind. There is no doubt that I am leaning a cer- 
tain direction based on my region, my constituency and so on. Nev- 
ertheless, I will pledge to Mr. Deal and the supporters of this legis- 
lation to keep an open mind and to listen to the information and 
base any decision on the facts. And with that, I yield back. 

[The information referred to follows:] 
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Hispanic 

FEDERATION 


June 30, 2W4 

Chairman Michael Powell 
Federal 0 erimunications Commission 
445 12" 1 S .1 SW 
Washingt< if, DC 20554 


»E: ME Docket No. 04-207 


>£M ic Federation is an umbrella organization comprising over 80 member 
■ft vicing to meet the growing needs of the Latino community through education, 
rarer registration and other forms of assistance. As such, 1 feel it incumbent 
write this Commission concerning the issue of "a la carle” cable pricing; a 
if enacted, would have adverse effects on those for whom my organization 
rfrpst 


Honorabl^ Michael Powell: 
1 

TheHisp 

agencies 

healthcare^ 
upon me 
policy thaj 
cares the 


In Docket; 
the numeric); 


characters) 
independi 
of positivi. 


C 4-207, you ask for comments on several issues. I will limit my comments to 
-if o la carte’s effects; on the diversity of cable prograrnming- 

The numbfcf of Latino roles on television is alarmingly low - roughly 4% of the 

3S dll TV today. And while the' explosion over the past decade or so of pew, 
k i cable networks has helped this situation, more work lays ahead; the number 
n Jnon-stereotypical roles tor Hispanics remain in even shorter supply. 

Up aad-e< t ting networks like S£TV and [another example in New York] are helping to 
bridge thi gap with original programming aimed not just at the Latino audience but also 
to viewer! i it large. The importance of such networks is two-fold: not only can Latinos 
see reaseu j ng portrayals of their own cultural identity, but non-Latinos -will be exposed 
to images c f our communities beyond the stereotypes of mainstream media. 

It is for tb i reason that the Hispanic Federation opposes forcing the a la carle option on 
consumer i. Primarily, as experts have publicly agreed, it is lees likely that the average 
non-Latin 3 viewer would select a network billed as “programming for 
Latinos/H Jpanics,*' which would limit the number of viewers of these positive messages. 


ISO William at&Bl/ 9th Floor /New York, New York 1 0033 /Telephone: (212) 233-8988/ Fax (212) 233-8996 
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National Hispanic Policy Institute, Inc. 


Saute* Efaia Gemalaz, Jt., try, 
Chauxaau 


June 30, 2004 


Michael K. Powell 

Pedestal Comcnniricxtions Commission 
445 12“ Street, SW 
Washington, DC 20554 

MB Docket No, 04-207 

Dear Chairman Powell: 

As Chairman of the National Hispanic Policy Institute, I am concerned with the “a la carte” cable 
proposal cuitentfy under debate in Congress. Its implementation will result in hitter prices and 
ultimately die demise of ethnic, foreign-language and specialty channels that are vital to our 
cable system and to the American public. 

Most basic cable networks rely on advertising lot a significant portion of ihdx revenue. Without 
It, they must rely o licensing agreements as their base for profit. The costs of licensing 
agreements are generally passed onto consumers. 

Under the “a la carte" system," consumers would be able to choose and pay for only the channels 
they watch. This idBa initially sound good. However, channels that have more specialized 
audiences will experience a decline in viewers, A docline in viewers means less money form 
advertising, decreased diversity and quality of programming, and higher costs passed onto 
consumers. 

For to long, African - Americans, Hispanic? and other minorities did not have programming that 
xoSeoted their cultures and life experiences available. The explosion of cable programming over 
the past 20 years has provided numerous channels that reflect the diversity and experiences of all 
Americans. The “a la carte” system would destroy all progress we have made in. cable 


Further, these groups will be fiirther marginalized due to the inevitable increase in overall 
systems costa, which would require all consumers to have addressable converters to access “a la 
carte” programming, Fewer than half of U.S. cable households today subscribe to services 
requiring such converters- Thus, for the ten of millions of customers who rely on “cable-ready” 
television sets, there could potentially be a 30% increase in the cost of the equipment alunc, in 
addition to the added costs from the channel fees. 

Tell Congress that you do not support the “a la carte” system. Ensure the future of our diverse 
cable programming line-up. 



Co: Commissioner Karen Q. Abernathy 

Commissioner Michael A Copps 
Commissioner Kevin J. Martin 
Commissioner Jonathan S..Adels«ap . 
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[Sandier. letterhead] 


Michael K. Powell 

Federal Communications Commission 
445 12'" Street, SW 
Washington, DC 20554 

MB Docket No. 04-207 

Dear Chairman Powell: 

] am writing to you today lo express my concern about an issue that strikes a particular 
chord in my district - the current debats over an a la carte cable system, it is my opinion 
that, while the intentions of many of those supporting a !a carte may be admirable, the 
unintended consequences of such a system would be to eliminate most of the diversity 
that .has flowered cm cable in the last tew years. 

Many of tile residents in my district ore of Hispanic descent. Many live in homes in 
which at least one person speaks little to no English. The ability to turn on the television 
and find programming that incorporates and reflects Hispanic-American culture, both in 
English and Spanish, is not one we take for granted. 

It was not so long ago that the only time one saw .Hispanics on television was either id a 
baseball game or in a movie about gang members. For those searching for Spanisb- 
languogo programming, they were lucky to find even one station offering such 
programming. 

With the explosion of cable offerings today, Hispanics are much more likely to find 
programming that truly reflects the Hispanic experience in America. Most popular cable 
stations offer a separate Spanlsli-language channel (ESPN Deporfes, CNN on Espanol 
and Discovery cn Espanol, to name a few) and Hispanics can even tune into programs 
from Mexico, Central America. South America and the Caribbean. 

Perhaps even more importantly, Americans who have Jittle personal contact with 
Hispanics and Hispanic culture still have the ability to learn about Hispanic life and sec 
accurate portrayals simply with a flip of the dial. 

A number of telecommunications and entertainment industry experts have explained that 
if we were to switch to an a la carte system, .many of these Hispanic-oriented stations 
simply could not survive on the advertising revenues they would get based on a much 
smaller subscriber base. And many other channels would never even have the 
opportunity to launch. Finally, most Americans who opt not to pay for such “ethnic” 
channels would never channel surf their way onto a program where they can learn 
something about a rliffcrent culture or way of life. 

Americans already tend to jive in highly segregated neighborhoods. Must our television 
viewing be segregated as, well? 

Please do not support an “a la carte” system that wil) destroy the diversity on cable 
television we have all worked so hard to build. 


Sincerely, 


Loretta Sanchez 
Member of Congress 
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June 30, 2004 


Giamaan Michael Powell 
Federal Connmmicslioajs Commission 
445 12* St, SW ■ 

Washington, DC 20554 


RE: MB Docket No. 04-207 


Dear Commissioners; 

I am writing to the Commission concerning the issue of “a la carte" cable pricing; a policy that,- 
if enacted, could have serious unintended consequences, particularly regarding the variety of 
programming available today, as well as the cost to consumers of that programming. 

**. . * 

Despite all the talk about diversity in America and how television is becoming more reflective of 
the multicultural nature of our country, the number of latino roles on television, is alarmingly 
low - roughly 454 of the characters on TV today. And the number of positive roleo for LatinoD is 
significantly less. ' While the explosion over the past decade or so of new, independent cable 
networks has helped this situation, we still have much work to do. 

Mandating an a la carte system for cable would represent an enormous step backward in the 
fight for- greater diversity and cross-cultural understanding. Under a la carte , many networks 
with programming geared toward smaller, “ethnic” audiences would fail to generate enough 
advertising revenue to survive and new channels would have little chance to launch. Further, it 
is less likely that the average non-Latino viewer would opt to pay for such a network, depriving 
many non-Latmos pf the opportunity to learn and benefit from exposure to other cultures. 

It is also my understanding that die imposition of mala carte system would require customers 
to rent or purchase expensive sal-lop boxes. This would be a significant additional monthly cost 
for most families and the exact opposite result of what proponents of a la cam intended. 

Based on 1 the potential adverse effects of a la carte on television diversity and overall cost, I 
strongly urge the Commission to recommend against its imposition. 

Sincerely, 

Linda S&nchez 
Member of Congress 
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Mr. Upton. Mr. Walden. 

Mr. Walden. I am going to waive my opening statement, Mr. 
Chairman. 

Mr. Upton. Mr. Bass. 

Mr. Bass. Thank you, Mr. Chairman. I will ask unanimous con- 
sent to put my statement into the record and say that I am also 
coming to this hearing with an open mind. I appreciate Mr. Deal’s 
efforts here on the a la carte issue and the Chair having this hear- 
ing. And I have had the opportunity to hear both sides, opponents 
saying, as others have said, that consumers will end up — may end 
up paying more, that small, startups won’t be able to occur and so 
forth; the other side arguing that consumers shouldn’t have to pay 
to have programs available that they are not interested in. And, as 
some other witnesses have mentioned, there are other alternatives, 
the iPod example and the recording industry is a good perhaps 
model to think about. 

So this is an informative hearing on a very important issue, but, 
ultimately, as I said during the SHVIA hearing, it is the consumer 
that we have to keep in mind, not the contractors or the broad- 
casters or the cable companies but our consumers, the ones that 
benefit most from good access to programming that they want to 
see. And I yield back. 

[The prepared statement of Hon. Charles F. Bass follows:] 

Prepared Statement of Hon. Charles F. Bass, a Representative in Congress 
from the State of New Hampshire 

Mr. Chairman, thank you for holding this important hearing. 

I am glad we have the opportunity to hear from both sides today and I want to 
express my gratitude to my colleague Nathan Deal for advocating for this review 
of the issue. 

Because I want to get to the testimony and questions, I will be brief, but I do 
want to observe that so far, proponents and opponents of an a la carte system or 
any substantial change in how channels are offered miss the points made by their 
critics. 

One the one side, opponents say that consumers will end up paying no less or per- 
haps even more for the smaller number of channels they might choose under an a 
la carte frame work. In addition, they argue that start up and independent channels 
will disappear because they won’t have the initial critical mass advantage of the 
current system. In effect, that the economies of scale require aggregation. 

The other side argues that customers should not be forced to pay for and accept 
channel “X” in order to get channel “Y”. They say consumers might want only a lim- 
ited range of channels and, as importantly, expressly not want certain other chan- 
nels. 

It seems to me that both points might be right and they are certainly not mutu- 
ally exclusive in any case. I am not sure we can ever know without trying it. An 
a la carte system might in fact not lead to any savings for most consumers; some 
channels without a substantial audience base might disappear; and yet consumers 
would be able to satisfy their yes to “Y” and no to “X” wishes. 

Again, I don’t know what would occur, but I might suggest we look at Apple’s iPod 
and recording industry for some evidence. That whole business models is being 
turned over because of consumer choice. People no longer want to pay $15 for 15 
songs on an album, but at $1 a song, they are happy to buy lots of individual 
songs — and there is some evidence they are willing to spend more in total dollars 
in this condition. Something to think about. 

Mr. Upton. Mr. Stupak. 

Mr. Stupak. Thank you, Mr. Chairman, and thank you for hold- 
ing this hearing. Welcome the Reverend Glenn Plummer from 
Southfield, Michigan; good to see you again. 
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Cable prices in my district keep going up, and I don’t see any 
change in this upward trend. My district, which comprises half the 
land mass of Michigan, has both small cable operators and big 
ones, like Charter and Time Warner. In general, we know that 
there are two factors in these rising costs: System upgrade and pro- 
gram costs. In my district, cable has invested to give us high-speed 
Internet. 

I know today’s discussion will center around the issue between 
the current bundling system and the idea of allowing consumers 
more choices in the cable packages they choose. I am not sure there 
is a right answer or which system would be more economical to 
Northern Michigan cable consumers, so my questions today will 
focus on the following. How do we get a handle on the escalating 
costs of monthly cable service? Do consumers have enough flexi- 
bility and choice for cable today? Do consumers actually know what 
they are paying for, and what I mean is can I call my cable oper- 
ator and ask, “How much am I paying for ESPN versus the Disney 
Channel?” Is that a legitimate request, especially if the consumer 
has no say on what they can receive in their basic package, or is 
that irrelevant? Does the current system promote diversity? Would 
a la carte limit diversity or suppress the 1st Amendment or do the 
opposite? Do rural cable operators under the current system pay 
more for cable and cable programming than their urban customers 
for the same service? Would a tiered or a la carte system make this 
problem better or worse? 

Again, I don’t have all the answers to these questions. I look for- 
ward to our witnesses. And, Mr. Chairman, I will yield back the 
balance of my time. 

Mr. Upton. Mr. Terry. 

Mr. Terry. Thank you, Mr. Chairman. I have a lengthy opening 
statement that I will submit and just thank you for holding this 
hearing and Mr. Deal for urging you holding this hearing so we 
could vet these issues, and I think the series of questions that the 
chairman of the full committee, Mr. Barton, displayed in his open- 
ing statement mirror many of the questions that I raise in my 
opening statement. So with that, I will just submit. 

[The prepared statement of Hon. Lee Terry follows:] 

Prepared Statement of Hon. Lee Terry, a Representative in Congress from 

the State of Nebraska 


Thank you Mr. Chairman, 

I want to thank you for holding this important hearing today. The issue of a la 
carte and whether this is the best way to enable consumers to lower their cable TV 
costs while at the same time being able to customize what they view is important, 
but it carries with it a lot of underlying issues that affect how companies do busi- 
ness and how the marketplace operates. Whether the idea behind a la carte is a 
move to allowing consumers to purchase channels on a tiered basis or on an indi- 
vidual level, may actually be detrimental to the cable/satellite consumer. 

Moving to an a la carte/tiered system runs the risk of giving consumers a false 
belief of cheaper cable. Taking a 60,000 foot view of this, I do not see how the mar- 
ketplace can accomplish this goal. If companies are forced to move to an a la carte/ 
tiered system, they will pass channel programming charges onto the consumer, like 
they do now, but the difference will be that when consumers choose channels they 
wish to watch, they will be purchasing them individually (or in a tiered package) 
and at prices that are most likely higher then what they would get if they were able 
to buy a larger package. This could mean that by the time the consumer buys all 
the channels he/she wishes to watch, they might actually be paying more for the 
same service they get today. 
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Furthermore, the issues of moving to an a la carte/tiered system could mean the 
elimination of quality channels that only receive a minimum amount of viewers. I’ll 
give you a perfect example. My wife loves to watch SoapNet. SoapNet is a new and 
emerging channel that doesn’t have the viewer-ship of a channel like the History 
Channel, and frankly, it might never reach that lever. In an a la carte/tiered sys- 
tem, I would be forced to purchase this channel at an elevated price because the 
marketplace would force the programmer to make up its costs on those that watch 
this channel. However, should the programmer realize that they can not make up 
its costs on charges the consumer is forced to pay, they would stop programming 
and turn off this channel — this is simple economics. Whether it be GAO, Booz Allen 
or someone else who does an economic analysis on what impact a la carte/tiered 
pricing system would have on a cable network’s revenues as well as their marketing 
and production budgets, I see that prices rise and consumer choice goes down. If 
this is the case, and we move to an a la carte/tiered system are we then going to 
hear the call for rate regulation when prices rise out of control? 

It is my understanding that when Congress imposed cable rate regulation in 1992 
to 1996, the cable companies made very limited investment in capital improvements 
and virtually no investment in new programming. I want to hear what theses rate 
regulations did to companies from 1992-96. Why there was limited capital invest- 
ment and virtually no investment in new programming and what companies have 
done since the lifting of these regulations. 

Channels like Oxygen, Lifetime, National Geographic, Discovery, Animal Planet, 
Food Network, the Speed Channel and Noggin all exist because of the current way 
programmers are allowed to bring new channels to market. By moving to an a la 
carte/tiered system it is conceivable that a number of these great channels will be 
lost because consumers will not be willing to pay individually for them. And if we 
move into a strict tiered system so these channels would not be lost, would I have 
to purchase the speed channel to watch baseball? And would WGN be included in 
this Sports tier because they cover the Cubs? It sees to me that in the end the con- 
sumers are the ones hurt because they would lose a channel that many people may 
watch if they only knew it existed, or they deemed it affordable and important 
enough to purchase. 

I understand that there is an argument that this a la carte/tiered system will 
allow parents to pick and choose what channels they want their families to watch 
and that by allowing a move to this a la carte/tiered system would lessen the 
amount of violence and foul language our children may be subjected to. As a parent, 
I desire this outcome as well. I may not want my kids to watch MTV, but I can 
call my cable provider and have them block that channel, and if I have a digital 
cable box I can block it myself. Yes, I am paying for something that I choose not 
to receive — but I am getting additional channels I want for prices less than I would 
pay for under an a la carte/tiered system. 

Thank you again Mr. Chairman, and I yield back the remainder of my time. 

Mr. Upton. Mr. Towns. 

Mr. Towns. Thank you very much, Mr. Chairman. Let me also 
thank you for holding this hearing on the current state of competi- 
tion and consumer choice in the video programming distribution 
market. 

Let me pause at this point and thank the witnesses for appear- 
ing as well. Competition in the marketplace is increasing and will 
likely continue to do so as new technologies develop and are adopt- 
ed. As the General Accounting Office noted, competition between 
cable operators and direct broadcast satellite operators, which did 
not exist a decade ago, has emerged and grown rapidly in the re- 
cent years. Consumer choice has increased as well. Whereas con- 
sumers used to have access to 30 or 40 channels, they now can 
view hundreds. This does not even include video services now avail- 
able through high-speed Internet. 

Some have argued that consumers do not want all of these chan- 
nels and would prefer the Canadians so-called a la carte system. 
However, the largest Canadian cable provider that operates in 
markets closely resembling those of the United States offers service 
that is nearly identical to cable service offered here. Consumers 
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must first purchase an expanded basic package before getting ac- 
cess to niche channels, and most Americans receive for free as part 
of a digital tier, like ESPN Classic, the Animal Planet or the Game 
Show Network. 

While one provider offers theme packages, this is only the French 
Canadian market, which is not like ours and was done without pro- 
grammers’ permission. More importantly, the revenue generated in 
such markets are supplemental revenue. If such a model were em- 
ployed in the United States, channels would disappear, as they 
would be located on fewer systems and be unable to generate the 
advertising revenue needed for survival. Programmers continuing 
their service would be forced to raise rates to make up the dif- 
ference. Niche channels, such as Oxygen and women-focused pro- 
grams or TV One, a cable network for African-Americans, could 
never be launched without access to the millions of households that 
subscribe to an expanded basic tier. In the end, consumers would 
likely pay more but receive fewer channels. 

This does not seem to be a better deal for consumers. For those 
who are offended by certain programs, cable operators already pro- 
vide technological tools to block those channels. Finally, Mr. Chair- 
man, I have several letters from elected officials from New York 
and around and also from New York-based Hispanic groups that I 
would like to submit for the record. 

Mr. Upton. Without objection. 

Mr. Towns. Therefore, Mr. Chairman, on that note, I will yield 
back and say again thank you so much for having this hearing and 
of course say to Mr. Deal and to Mr. Bilirakis who said about peo- 
ple have made up their mind already, but if you hear convincing 
testimony, maybe you might change it again. 

[The information referred to follows:] 
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July 1,2004 


Michael K» Powell 

Federal Communications Comraissioc. 

445 i 2th Street, SW 
Washington, DC 20554 

MB Docket No. 04-207 

Dear Chairman Powell: 

][ am writing to urge you to not support the “a la carte” cable system currently being debated in Congress-' 
Its implementation would reduce or eliminate profiranuxtins: aimed at minority groups. 

Channels like BET, Teleoaundo TV One and ESPN Deport es have succeeded under the current cable 
system in large part due to the way in which they were introduced: through bundling. When a new 
network is introduced, it is usually placed in a bundle with eadsting acf supported popular channels, such 
as CNN, .ESPN or Nickelodeon, allowing viewers the opportunity to try out the new channel. If 
consumers find the channels interesting, the channel will gain its own audience and enough advertising 
revenue to become profitable. 

Under the “a la carte” system, where viewers pay separately for each channel, there is little likelihood 
that consumers will spend their roao&y on otatmftls about which they have little knowledge. A new 
network will have no opportunity to build an audience and become successful. Hus will also result in 
higher expenses fbr channels that remain. 

Thus, the channels that appeal to more specialized audiences, particularly ethnic, foreign-language end 
niche programming, would jw*v* trouble attracting enough subscribers to survive. Ultimately, this 
situation would result in generic and low quality programming aimed at the majority. The minority voice 
would be silenced in the u a la carte” system. 

I implore you to reject the “a la carte” system. Help keep diverse programming on the air. If you have 
any questions, plena c do not hesitate to contact my office at 71 8-d29-d40l . 

Sincerely, 


KevihIPakxkk 



O 
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Mdene H Dortch* Secretary 


Office of the Secretary 
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236 Massachusetts Avenue, NE 
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Dear Sccrmry Dortch: 


ranking-minority member 
OV1L SERVICE & PENSIONS 
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I am wntiag to express ray concern over the Ocwgrwwlrraal proposal for an *3 h carte* aheEaatjve to 
the current cable system. If passed, the proposal would undermine the progress that our country has 
made in its tele viston programming diverefcy. <r 

The Current cable television system enables smaller channels to have a larger potential viewing base 
because they are bundled wh larger packages of channels. When bundled, smalhrrhannf-R; offering 
diverse programming such as foreign language or minority targeted shows are able to boost their 
advertising sales and stay afloat in ah extremely competitive industry, £ 


Tht iraroduettoo of channels like these is important in that they offer specialized ahemativSs to 
major networks. These oimnmive networks offer programming that breaks the mold of triditio&ai 
networks and offerprogramrmng that targpts minority viewers. Atone, these networks -would be 
unlikdyto sustain the viewer numbers tray currently have* potentially forcing them off the^ur. 
Widiowt enough viewers revenue -will declirie, the ermt. of subscription will Increase and these 
channels wlil not remain on the air. f- 

I hope you trail join, me in net supporting the *a h cane” systci u, but supporting the contuSued 
growth of diverse pipgraiDntbg on American cable television networks, % 

If you would l&e to discuss this matter in further detail, please feel free to contact roe at ray office &- 
(718) 284-4700. 


Sincerely, 



Cad Andrews' 

New York State Senator 
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HON. GUILLERMO LINARES 


Michael K. Powell 

Federal Communications Commission , „ 

445 12* Street, SW 
Wstbijigton, DC 20554 
MB Docket No. 04-207 

Dear Chwmsa Pdivdl: 

I am writing in opposition to the proposed “a la carte" cable system being considered in 
Congress, as it doe;) not benefit consumers. 

Hie finest quality of cm current cable system is its ever increasing diversity. Over the part twenty 
years, the number of cable program network^ has grown from 28 to 339, with the array of 
programs offered a® existing networks dramatically increasing annually With the improved 
diversification of programming, American consumers have benefited from exposure to important 
channels that support varied voices, such as BBT, Telemundo, TV One, ESPN Deportes, OSPAN 
and Tim Learning Channel. Correspondingly, the viewing of cable programming has steadily 
increased. 

The economics of the cable industry are based an licensing agreements between cable 
programmers and operators, tire cost of which are passed onto consumers, and national and local 
advertising. Advertising earnings are generally based on the number of viewers a channel attracts. 
If a clianncl appeals to a specialized audiooce, under the “a la carte" system, its viewership will 
decline, M occasional viewers today would no longer subscribe. Loss of these viewers and those 
who might watch these channels regularly and not when offered “a la carte” will severely reduce 
advertising revenue and increase the cost of licensing agreements and the costs passed onto 
consumers. 

Further, if channels do not have adequate revenue, the quality and diversification of programming 
will decrease, Judith McHale, President of Discovery Coirm^c^k^h^^^pddiat 
"Discovery's award-winning networks will not exist in an a la carte environment and ennmnere 
will have lost the channels they regard as the pre*emho«nt source of high quality, femily-fiicndly 
programming." Many of those channels will be forced out of business. We will no longer bo able 
to enjoy the diverse prog ramm ing of today. 

An impressive sad vibrant cable programming industry has developed without the need of 
government regulation. Cable offers consumers an incredible entertainment and educational 
value. Please help sustain this system. Do not support die M a la carte” proposal, 




Guiileraft Linares \ 

Former New York City Council Member 


16 VAN CORLEAR PLACE, BRONX, N.Y. 10463 * TEL, (?! 8) 563-6916 * E-MAlL:OUNAm33@EARTHLINK.NET 
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Mr. Upton. Mr. Pickering. 

Mr. Pickering. Mr. Chairman, I will waive my right and take 
my time with the panel. I will look forward to hearing from them 
today, and thank you for this hearing. 

Mr. Upton. Mr. Stearns. 

Mr. Stearns. Good morning and thank you, Mr. Chairman. The 
issue before us is a difficult one: The ability to choose what pro- 
grams a consumer wants to pay for and whether the market can 
bear that type of business model for multichannel video program- 
ming distributors, MVPD, like cable and satellite. Joshua Ham- 
mond wrote a book called, “The Seven Cultural Forces that Shape 
America," and one of them, in fact the No. 1 cultural force was 
choice. Americans desire as many alternatives that the market can 
provide to suit their daily lives. The MVPD has provided numerous 
valuable programming choices every year and continues to add new 
programming in its quality. 

At stake is whether the consumer should have the choice to pick 
only those programs he or she would like to pay for, like you would 
on an a la carte restaurant menu. Sure, the prices may be higher, 
but that is a consumer’s choice. Now, this idea seems simple, I tell 
my colleagues, and has garnered some support from constituents in 
my district. In fact, the Orlando Sentinel just did an editorial today 
endorsing Mr. Deal’s bill. But I also point out to you religious and 
minority programs have benefited from two specific areas in the 
MVPD market: Must-carry and the use of bundling services and 
programs. At the very least, my colleagues, the use of a la carte 
could interfere with the mandatory carriage obligation and in fact 
possibly reduce diversity in programming. 

I raise these questions. I am concerned they are attempting to 
impose a particular business model into Federal legislation. I un- 
derstand that the proposal offered by my friend from Georgia is not 
mandatory but a voluntary one, but even under a voluntary pro- 
gram, a Federal a la carte provision can cause problems with exist- 
ing contracts and obligations. 

Now, having said that, I don’t think anybody on this committee 
would object to a demonstration model, as my colleague, Mr. Bili- 
rakis, mentioned. So why doesn’t the industry, just as a group, 
small cable systems or operators get together, take on an addi- 
tional near-term cost to determine if an a la carte system can work 
in certain markets, just to try it. I mean that is the spontaneity 
of American enterprise. It is not uncommon in this country for a 
group to glean success from an idea that a majority of industry dis- 
misses as unworkable, but I say to the industry, why not follow up 
and have a demonstration model? That, my colleagues, is another 
form of choice which you as an industry can make. 

So I applaud you for this hearing, Mr. Chairman, and I look for- 
ward to hearing from the witnesses. 

Mr. Upton. Mr. Rush. 

Mr. Rush. Thank you, Mr. Chairman, and I also want to com- 
mend you for holding this hearing today, and I want to thank my 
colleague from Georgia, Mr. Deal, for his interest in this particular 
area and for his work that he has done on it. And, Mr. Chairman, 
I hope that this will be the first of many hearings to come. Today’s 
hearing provides us with an unprecedented opportunity to learn 
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more about a la carte pricing or theme-based tier pricing program- 
ming. 

Mr. Chairman, consumers, particularly the ones in my district, 
are continuously complaining about the rising costs in their cable 
rates. The average monthly cable bill is approximately $50 and is 
steadily climbing. It has been argued the if consumers have more 
choice and flexibility in programming, that their cable rates would 
decrease. The rationale is that consumers would have to control 
over what comes into their homes without having to pay for chan- 
nels that they do not watch, especially indecent programming. 
However, a recent GAO report recognized that adopting an a la 
carte approach could require additional technology and impose ad- 
ditional costs on both cable operators and subscribers, thereby in- 
creasing cable rates for the consumer. Apparently, consumers who 
rely on cable-ready TV sets will still have to lease or buy the ad- 
dressable set-top boxes to purchase channels on an a la carte basis, 
which is estimated to be $4.39 per box. 

On the issue of diversity, I am deeply concerned that an a la 
carte pricing scheme would have the unintended consequence in 
hurting minority and niche programming. I know that I raised this 
very issue during recent hearings and markups of the satellite tele- 
vision reauthorization legislation, but I want to remind my col- 
leagues that it is the GAO that reported that programming diver- 
sity will suffer in an a la carte world because, quote, “Some cable 
networks, especially small and independent networks, would not be 
able to gain enough subscribers to support the network,” end of 
quote. In addition, the GAO report further stated that an a la carte 
pricing system would undermine the prospects of new cable net- 
works that are attempting to launch. Accordingly, there may be 
fewer diversity of voices and choices on the airwaves. 

Mr. Chairman, I want to welcome all the panelists who are here, 
particularly Mr. Liggins and others, and I also want to say a spe- 
cial hello to my friend from Chicago for a long time, Mr. Jonathan 
Rogers who is also present here representing TV One. I would like 
to submit, Mr. Chairman, finally, various letters into the record 
from various organizations from across the Nation who are really 
concerned about this issue, from the NAACP to the National Urban 
League, to the National Council of Negro Women, Rainbow PUSH 
Coalition, the National Congress of Black Women, of course the 
Congressional Black Caucus and the National Black MBA Associa- 
tion. And thank you, I yield back the balance of my time. 

Mr. Upton. Without objection. 

[The information referred to follows:] 
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WASHINGTON BUREAU 

NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE 

1025 VERMONT AVENUE, N.W. • SUITE 1120 • WASHINGTON, D.C. 20005 
(202) 638-2269 FAX (202) 618-5936 


May 17, 2004 

Representative Solomon P, Ortiz 
United States House of Representatives 
Washington, DC 20515 

Re: “A la Carte” Distribution of Program Services Proposal 

Dear Representative Ortiz: 

1 am writing to express my concerns regarding a legislative proposal 
that would require the cable a id satellite industries to implement so- 
called “a la carte” channel offerings. With more than 500,000 card- 
carrying members within our association of more than 2,200 
membership units covering ali 50 states, the District of Columbia, 

Japan, Korea, Italy and Germany- the NAACP’s principal objective is to 
ensure the political, educatioral, social and economic equality for racial 
and ethnic minority groups of United States and to eliminate race 
prejudice. 

It is quite troubling to find that this benign sounding measure may well 
have the unintended consequence of dramatically reducing the diversity 
of cable and satellite programs targeting racial and ethnic minority 
audiences, while increasing subscription costs to consumers. The “A (a 
Carte” Distribution of Program Services proposal, now being considered 
on Capital Hill, would require programming channels aimed at small but 
significant minority segments of the population to be sold on a channel- 
by-channel basis, a radical departure from program packaging system 
utilized by cable and satellite companies now. As Alfred Liggins, 
Chairman of the newly launched “TV One" (a cable network which 
targets African-American adults and others) noted in the April 12, 2004 
edition of the Washington Times Newspaper, “Forcing cable and 
satellite companies to sell ch annels a la carte would instantly erode [TV 
One’s] potential advertising support, causing dramatic increases in the 
per-subscriber fee [it] must charge.” 
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If an “a la carte’ requirement is enacted, programming channels aimed 
at small but significant minority segments of the population would be 
threatened. This is especially tr re of programming intended for racial 
and ethnic minority or foreign-ls nguage audiences such as BET, 
Univision, TVOne, and SiTV, among others. Having to market each 
individual channel to each individual consumer would add huge costs. 
Smaller potential audiences wit mean fewer advertising dollars, so 
these networks would be required to raise fees dramatically to cable 
and satellite operators. Not only would minority and ethnic programming 
be threatened, but other niche channels aimed at women (Lifetime 
Entertainment), science fiction, history or food enthusiasts (Sci-Fi 
Channel, History Channel and Food Channel), would not able to draw 
sufficient advertising dollars to help keep cable and satellite television 
subscription services accessible to consumers. 

As such, I strongly urge the U.S. Congress to carefully examine 
alternatives that would spur gre ater diversity in ownership as well as 
content in the emerging digital cable, broadcasting, and satellite 
markets, rather than create a problem in search of solution as this a la 
carte proposal seems to be. 

If there is anything I can do to tielp advance this process, I can be 
reached by telephone at (202) 638-2269. 
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National Urban League 

The nation's oldest and largest community-based movement empowering African Americans to enter the economic and social mainstream. 


July 7, 2004 


Marlene H. Dortch, Secretary 
Federal Communications Commission 
Office of the Secretary 
c/o Natek Inc., Inc. 

236 Massachusetts Avenue, N.E. 

Suite 110 

Washington, D.C. 20002 

Re: MB Docket No. 04-207 

Dear Chairman Powell and Ms. Dortch: 

We would like to voice our concerns about the potential affects of requiring cable 
and satellite companies to sell basic cable networks on a channel-by-channel, or “a la 
carte,” basis. On the surface, this idea sounds appealing, but a deeper look can only lead 
to the conclusion that a la carte packaging would have a chilling effect on programming 
diversity in America. 

While we are encouraged by the networks efforts to expand diverse programming 
in recent years, ethnic and minority populations in the U.S. are still acutely underserved 
by television’s current offerings. As a result, many opinion leaders have called on media 
businesses to generate more channels to serve audiences of African-Americans, 
Hispanics, Asians, and other ethnic groups. The imposition of an a la carte pricing model 
could bring these efforts to a screeching halt. Many of the channels that exist today will 
not be able to survive with the reduced subscriber base they will face under a la carte. 

If cable and satellite companies sell channels a la carte, it would force networks to 
dramatically increase the per-subscriber fee they must charge. Ultimately, subscribers 
would find themselves paying about the same amount - and possibly more - for just a 
handful of channels, rather than having the hundreds from which to choose, as they do 
today. 


126 Wall Street, New York, NY 1 0005 ( 2 1 2) 558 -5300 Pax: (2 1 2) 344-5 332 www.nul.org 

Our C h i l d r e n (=) O v r Destiny 
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With its multi-channel universe, cable provides a wealth of diverse resources 
allowing viewers the ability to share other cultures, communities, styles and viewpoints. 
The imposition of a la carte would drastically reduce, if not eliminate entirely, that 
opportunity. 

A la carte directly challenges years of growth and expansion of diverse 
programming in today’s media marketplace. As such, we urge the FCC to strongly 
consider the full ramifications of a la carte in their report to Congress. 

Sincerely, 


Marc H. Morial 
President & CEO 
National Urban League 



cc: Michele Moore, SVP, Marketing & Communications, National Urban League 
William Spriggs, Executive Director, IOE, National Urban League 
Suzanne Bergeron, Manager for Legislative Affairs, IOE, National Urban League 
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NATIONAL COUNCIL OF NEGRO WOMEN, INC. 

NATIONAL HEADQUARTERS: 

633 PENNSYLVANIA AVENUE, NW • WASHINGTON, DC 20004 
TELEPHONE: (202) 737-0120 FAX: (202) 737-0476 

July 12, 2004 


The Honorable Joe Barton 
Chairman 

Energy and Commerce Committee 
U.S. House of Representatives 
Washington, DC 20515 


The Honorable John Dingell 
Ranking Member 
Energy and Commerce Committee 
U.S. House of Representatives 
Washington, DC 20515 


Dear Mr. Chairman and Congressman Dingell: 

The National Council of Negro Women is deeply concerned about the proposal for “a la carte” 
distribution of program services on direct broadcast satellite service. We know first hand that for 
years African Americans and other minorities have turned on our television to find little or no 
programming that reflected our life experiences or portrayed our communities in an accurate 
light. The tremendous explosion of cable has provided numerous channels that reflect the 
diversity of America. It is not in the interest of our country to lose positive programming serving 
widely diverse communities with a la carte. 

Since its founding in 1935 the National Council of Negro Women has been a major force in 
community and national life. It is comprised of 38 national organizations and 240 community 
and college based sections with an outreach to four million women. We have found the special 
channels especially important in reaching our members and their families on issues dealing with 
health, women’s concerns, and African American history and life. 

Ethnic and minority populations in the U.S. are acutely underserved by television’s current 
offerings, and many opinion leaders have called on media businesses to generate more channels 
to serve audiences of African-Americans, Hispanics, Asians and other ethnic groups. While 
some progress is being made in this area, the imposition of an a la carte pricing model could 
bring those efforts to a screeching halt. Networks like ours, that serve diverse, minority and 
multilingual interest, would never have been launched in an a la carte world. 


Chair and ProsWnni Eiiwram Durothy I. Hyighi Exttctrtivo Diw.ior: Choryf R. Cooper 


AfliKeiod wilh- National Council of Wuhh.-o of lltc United 3 Wtoa 
tmnwutional Council ol Womaiv'Nulionai Aucorobly lor Social Wifcy & uwelopinom 
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One of the great promises of cable is that with its multi-channel universe, subscribers cannot 
only have programming designed for them, but also have the ability to share other cultures, 
communities, styles and viewpoints. The imposition of a la carte would drastically reduce, if not 
eliminate entirely, that opportunity. 

A la carte is a classic case of a solution far worse than the perceived problem. Those who 
promote more diversity in today’s media marketplace would do it a fatal disservice by supporting 
or voting for a la carte requirements. 


Sincerely, 

Dorothy L Height 
Chair/President Emerita 
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July 9. 2004 


Marlene H, Dortch, Secretary 
Federal Communications Commission 
Office of the Secretary 
c/o Natek Inc., Inc. 

236 Massachusetts Avenue, N.E. 

Suite 110 

Washington, D.C- 20002 

Re: MB Docket No. 04-207 

Dear Chairman Powell and Ivts. Dortch: 
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We would like to voice our concerns about the potential affects 
of requiring cable and satellite companies to sell basic cable networks on 
a channel-by-channe), or “a la carte,” basis. On the surface, this idea 
sounds appealing, hut a deeper look can only lead to the conclusion that 
a la carte packaging would have a chilling effect on programming 
diversity in America. 

While we are encouraged by the networks efforts to expand 
diverse programming in recent years, ethnic and minority populations in 
the U.S. are still acutely underserved by television’* current offerings. 

As a result, many opinion leaders have called on media businesses to 
generate more channels to serve audiences of African-Americans, 
Kispaaics, Asians, and other ethnic groups. The imposition of an a la 
carte pricing model could bring these efforts to a screeching halt Many 
of the chancels that exist today will not be able to sui vivc with the 
reduced subscriber base they will face under a la carte. 


R»V. J 955 B L Jackson, Sr., Founder S President 

Martin i_ King, Cn^hman 
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Ultimately, subscribers would find themselves paying about the same amount 
- and possibly more - for just a handful uf channels, lather than having the hundreds 
from which to choose, as they do today. 

With its multi-channel universe, cable provides a wealth of diverse resources 
allowing viewers the ability to share other cultures, communities, styles and 
viewpoints. The imposition of a la carte would drastically reduce, if not eliminate 
entirely, that opportunity, 

A la carte directly challenges years of growth and expansion of diverse 
programming in today’s media marketplace. As such, wa urge the FCC to strongly 
consider the fell ramifications of a la carte in their report to Congress. 
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Marlene H. Dortch, Secretary 
Federal Communications Commission 
Office of the Secretary 
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236 Massachusetts Avenue, N.E. 
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Ke: MB Docket No. 04-207 

Dear Chairman Poweli and Ms. Dortch: 

We would like to voice our concerns about the potential affects 
of requiring cable and satellite companies to sell basic cable 
networks on a charmeWjy-chaxmel, or “a la carte;’ basis. On the 
surface, this idea sounds appealing, but a deeper look can only 
lead to the conclusion that a la carte packaging would have a 
chilling effect on programming diversity tn America, 
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While we are encouraged by the networks efforts to expand 
diverse programming in recent years, ethnic and minority 
populations in die XX S. are still acutely underserved by 
tdevieion’s current offerings. As a result many opinion leaders 
have called on media businesses to generate more channels to 
serve audiences of African-Americans, Hisparucs, Asians, and 
other ethnic groups. The imposition of an a la carte pricing 
model could bring these efforts to a screeching halt, Many of 
the channels that west today will net be able to survive with the 
reduced subscriber base they will fece under a la carte. 

If cable and satellite companies sell channels a la carte, it would 
force networks to dramatically increase the per-subscriber fee 
they must charge. Ultimately, subscribers would find 
themselves paying about the same amount - and possibly more 
— for just a handful of channels, rather than having the hundreds 

from which to choose, as they do today. 
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With its lyulti -channel unlveracj cable provides a wealth of 
diverse resources allowing viewers the ability to share other 
cultures, communities, styles and viewpoints. The imposition 
of a ia carte would drastically reduce, if not eliminate entirely, 
that opportunity. 


A la carte directly challenges years of growth and 
expansion of diverse programming in today’s media 
marketplace. As such, we urge the FCC to strongly consider the 
foil ramifications of a la carte In rlwir report to Congress. 
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May 12, 2004 


The Honorable Joe Barton 
Chairman 

Committee on Energy and Commerce 
2125 Rayburn House Office Building 
Washington, DC 20515 


The Honorable John D, Dingell 
Ranking Member 

Committee on Energy and Commerce 
2322 Rayburn House Office Building 
Washington, DC 20515 


Dear Chairman Barton and Ranking Member Dingell: 


As members of the Congressional Black Caucus we are extremely concerned about 
Congressman Nathan Deal's proposal for "a la carte” distribution of program services on direct 
broadcast satellite services. The adoption of this amendment to the reauthorization of the 
Satellite Home Viewer Improvement Act (SHVIA) is likely to have the effect of reducing 
diversity of programming on satellite services while at the same time increasing costs to the 
consumer. 

In January of this year both TV One, a new cable network for African Americans and 
ESPN Deportes, a Spanish language sports network, were launched with great fanfare. We 
believe in an "a la carte " World it would have been extremely difficult if not impossible for -these 
channels to have been developed. Furthermore, if an "a la carte" system were to become reality 
today these channels and many others that offer diversity to the viewing public would be in great 
jeopardy. 

The reason is one of simple economics. These channels cannot survive with only the 
subscription fees they charge to cable companies. Revenue from a national advertising base is 
essential. If the "Deal Amendment" were to prevail the potential advertising base for niche 
channels would be severely eroded. In turn, this would lead to less advertising dollars for the 
programmer, an increase in licensing fees and ultimately an increase in consumer costs. In the 
end this would translate into fewer choices for consumers and less diversification of 
programming. 

As Alfred Liggins from TV One stated in a recent Washington Times Op Ed "One of the 
great promises of cable is that with its multi-channel universe we subscribers would not only 
have programming designed for ns, but we also would have the ability to share other cultures, 
communities, styles and viewpoints". We agree with Mr, Liggins vision, however, its unlikely 
this can be accomplished if Congressman Deal’s amendment becomes law. 


PRINTED ON RECYCLED PAPER 
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The Honorable Joe Barton 
The Honorable John D. Dingell 
Page 2 


Again, we urge you to seriously consider this matter as you undertake the reauthorization 
of the Satellite Home Viewer Improvement Act (SHVIA). Please feel free to contact us if you 
should have any questions or comments. 


Sincerely, 




cc: Members of the House Energy and Commerce Committee 
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Changing Tne Course of Your Future 


July 9, 2004 

Mariana H. Dortch, Secretary 
Federal Communications Caaimissirm 
Office of flie Secretary 
C/O Natek Inc., lac. 

236 Massachusetts Avenue, NJB. 

Suite 110 

Washington, D.C. 20002 

Re: MB Docket No: 04- 207 

Dear Chairman Powell and Mrs. Dortch; 

We understand that Members of Congress hava commissioned a report on fire 
potential offsets of requiring coble and satellite companies to implement a ohaaoel-by- 
channel, or “a la carte," packaging and pricing plan. A close examination of this policy 
leads to the conclusion that a la carts packaging and pricing of programming would 
drastically stifle the media diversity in America. 

Ethnic and minority populations in the U.S . arc; acutely underserved by 
television’ 9 current offerings, Many opinions lead srs I lave called on media business to 

generate more channels to serve audiences of Afiieaa-.itooricant;, Hispaniea, Asians, 

and other ethnic groups. While some progress is b«iw; made ia this area, the imposition 
of an a la carte pricing model could make these efforts obsolete. Many networks that 
serve diverse, minority, and multilingual interests largely dep end on packaged 
programming for consumers for survival. And many such channels that exist today win 
nor be able to survive with too reduced subscriber base they will lace under a la carte. 

If cable and satellite companies sell channels a la carte, it would instantly erode 
potential advertising support, forcing networks to dramatically increase the per- 
subscriber fee they must charge. Ultimately, subscribe would find themselves paying 
about the same amount - and possibly more - for just a handful of channels, rather than 
having the hundreds from which to choose, as they do today. 

Various populations rely on cable to provide a window into other cultures, 
communities, styles, and viewpoints. The imposition ,af a la carte would drastically 
reduce. If not eliminate that opportunity entirely. 

Those Wbo support diversity in today’s media marketplace recognize toe 
important role that the current oable system plays in building and expanding cultural 
diversity in this country. As such, we urge toe FCC to strongly consider too toll 
ramifications of a la carte in their report to Congress. 



Chairman of National Black MBA Association 
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Michael K. Powell 

Federal CommunicatioDs Commission 
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MB Docket No. 04-207 


Dear Chairman Powell; 

1 am writing to urge you to not support the "a la carta” cable system currently being debated 
in Congress. Its implementation would reduce or eliminate program min g aimed at minority groups. 

Channels like BET, Telemundo, TV One and ESPN Deportes have succeeded under the 
current cable system in large part due to the way in which they were introduced; through bundling. 
When a new network is introduced, it is usually placed in a bundle with existing ad-supportcd 
popular channels, snob as CNN, ESPN or Nickelodeon, allowing viewers the opportunity to try out 
the new channel, if consumers find the channels interesting, the channel will gain its own audience 
and enough advertising revenue to become profitable. 

Under the “a la carte” system, where viewers pay separately for each channel, there b little 
likelihood that consumers will spend their money on channels about which they have little 
knowledge. A new network will have no opportunity to build an audience and become successful. 
This will also result in higher expenses for channels that remain. 

Thus, the channels that appeal to more specialized audiences, particularly ethnic, foreign* 
language and niche programming, would have trouhle attracting enough subscribers to survive. 
Ultimately, ihis situation would result in generic and low quality programming aimed at the majority. 
The minority voice would be silenced in the “a la carte” system, 

As a senior member of the Hose Committee on Energy and Commerce, I implore you to 
reject the “a la carte* 1 system and urge you to keep diverse progiamming on the ah. 

With warmest wishes, I remain 
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Mr. Upton. Mr. Gillmor. 

Mr. Gillmor. I will simply enter my statement in the record. 
Thank you, Mr. Chairman. 

[The prepared statement of Hon. Paul E. Gillmor follows:] 

Prepared Statement of Hon. Paul E. Gillmor, a Representative in Congress 
from the State of Ohio 

Thank you, Mr. Chairman, for this opportunity to address cable and satellite-re- 
lated marketplace issues. 

In particular, I look forward to learning more about consumer choice proposals 
such as A La Carte and Themed-Tiered Offerings. It was not long ago that our panel 
first touched upon such concepts. Since then, a number of entities, many rep- 
resented on the witness panel today, have weighed-in with a number of arguments, 
both for and against as to whether cable or satellite operators should be required 
to offer an a la carte or themed-tiered service, or permitted to do so voluntarily. 
Thus far, many of the arguments sound enticing, but today, I believe, we will break 
the surface. 

Again, I thank the Chairman and yield back the remainder of my time. 

Mr. Upton. Mr. Buyer. 

Mr. Buyer. I will waive my opening statement. 

Mr. Upton. That concludes the opening statements. I will make 
a motion that all members not present will have an opportunity to 
enter an opening statement as part of the record. 

[Additional statements submitted for the record follow:] 

Prepared Statement of Hon. Barbara Cubin, a Representative in Congress 
from the State of Wyoming 

Thank you, Mr. Chairman. 

I look forward to our hearing today, which is effectively an extension of a discus- 
sion that started earlier this year. During our hearings on indecency and the sat- 
ellite bill, the idea of A La Carte programming was discussed. It was not necessarily 
germane in those hearings, so today’s hearing will give us a chance to fully vet the 
issue and determine if there ought to be any Congressional action on this matter. 

At issue is whether the current business model for delivering programming is ade- 
quate to provide maximum choice and maximum value to consumers. There is no 
question that folks want to get the most bang for their buck. And while there have 
been concerns raised about increasing subscription costs, I look at the array of avail- 
able programming content and advanced services that one can get today from an 
MVPD — be it satellite or cable — and realize that providers have evolved greatly, 
through billions of dollars of investment, and this industry is a far cry from the one 
we deregulated nearly a decade ago. 

During this hearing, I look forward to learning from our witnesses how the cur- 
rent business model has contributed to this industry evolution, and how A La Carte 
would affect future offerings. It seems on the surface that choosing individual chan- 
nels may be an attractive option, but I am not certain the economics uphold that 
assumption. In an age where there is a continuing drumbeat of concern about hav- 
ing a panoply of choices and voices in the media, I think Congress needs to ensure 
any action it takes will not reduce the spectrum of programming available today. 

Lastly, we need to ensure that there remains proper incentive for the continued 
roll out of advanced services in rural America — services that have allowed folks in 
Wyoming to connect to the economy of the 21st Century. 

I yield back the balance of my time. 


Prepared Statement of Hon. Vito J. Fossella, a Representative in Congress 
from the State of New York 

I want to thank Chairman Upton for holding this hearing today. I would like to 
recognize Tom Baxter from Time Warner for coming down today and testifying in 
front of the Subcommittee. Based in New York and serving Staten Island, Time 
Warner Cable has spent invested billions of dollars since passage of the 1996 
Telecom Act. Those dollars are providing families access to digital television, 
broadband Internet, and Voice-Over-IP. Again, I want to thank Mr. Baxter for com- 
ing down and I look forward to hearing his testimony. 
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As we learned last week, unless you’re from the part of Congressman Pickering’s 
district that still uses tin cans and rope for telephones, you have undoubtedly wit- 
nessed the expansion and development of the cable industry since Congress passed 
the 1996 Telecom Act. Within the deregulatory environment that the cable industry 
enjoys, mutual funds, pensions, hedge funds, individual investors, small businesses 
and Future 500 corporations have invested billions of dollars to build an information 
highway into the home. It was these investors that gave fresh ideas an opportunity 
to become reality in an environment where the risk of government intervention was 
limited. 

As we discuss the idea of government stepping in and creating an “a la carte” en- 
vironment, whether it be voluntary or mandatory, Congress should remember that 
the Constitution mentions nothing about the right to cable services. Innovation is 
only limited when government intervenes in private industry. I don’t believe there 
is lack of competition in television, broadband or telephone services. And with help 
from the Congress, I believe we can extend a similar deregulatory environment for 
competitors within these industries to ensure that consumers have a variety of op- 
tions for television, broadband, and telephone services. 


Prepared Statement of Hon. Eliot Engel, a Representative in Congress from 

the State of New York 


Thank you Mr. Chairman: 

I appreciate the concerns about that people have about the content of program- 
ming coming into their homes. And I have supported rules governing the use of the 
public airwaves. However, the proponents of Cable A la carte, in an effort to prevent 
objectionable material coming into a household have chosen a solution that upsets 
the fundamental economic model of the system. The result will be less diversity and 
higher costs to consumers. 

There has been some discussion of how a la carte has worked in Canada. How- 
ever, their system is far more regulated and they have far fewer choices than we 
have here in the U.S. — thus, I do not believe comparisons are applicable. 

Now, the question is posed “why should I pay for things I don’t want.” This comes 
down to the economic model that we use in the Cable industry. There is probably 
some fancy economic term, but I will call the “channel surfer” model. In this model, 
people — mostly men it might be said — are known to surf the channels to see what 
is on. They may stop and see a commercial on a station they never watch — but that 
is a hit for the advertiser. They may also stop and start watching a program they 
have never seen before — that is a hit for the program producers. In an a la carte 
system, this is not possible. 

I have with me a letter from the Bronx Borough President, Adolfo Carrion, Jr. 
that implores the FCC not to adopt an A la carte system. The ietter states, in part, 
“For too long, Hispanics, African-Americans, and other minorities did not have pro- 
gramming that reflected their cultures and life experiences . . . through a la carte 
prices will rise, marginalizing minority groups due the inevitable increase in overall 
system costs ...” I ask unanimous consent to have this letter added to the sub- 
committee’s hearing record. 

A la carte also leaves the question of how to launch a new channel — which is esti- 
mated at $130 million. If a person only gets what they pay for — how can he or she 
see the new channel? And if no one is actually seeing the channel, where will the 
ad revenues come from? 

What about the case when a channel actually pays to be on a cable system. Would 
the consumer get that channel since it would be free to the consumer? What if the 
consumer still doesn’t want it? Are we back to voluntary blocking technology? 

In terms of diversity and channels targeted to certain segments of our population, 
take BET for example. This channel produces its own programming using revenues 
generated by advertising. The cost of advertising on BET is based on ratings — some 
of which are garnered by the channel surfers — even me — I don’t make a point of 
watching every BET Jazz show — but if I am surfing, I know I have stopped to listen 
to a song or two. If the universe of potential viewers shrinks to a definite number — 
the flow of advertising dollars will shrink too — probably to the point that original 
programming will disappear if not the channel altogether. 

Finally, the Cable industry can block any channel that a family finds objection- 
able. I commend the industry for its efforts to educate consumers about the options 
available to control the programming coming into their homes. I believe that work- 
ing together we can find common ground and solutions without a wholesale rework- 
ing of the underlying economics. 
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Mr. Upton. Gentlemen, ladies, thank you for listening and par- 
ticipating. We are pleased to have a distinguished witness panel 
with us today, and I guess for the purpose of introduction, I want 
to recognize my colleague, Mr. Hall, for a brief moment. Mr. Hall. 
You need to hit that button. You need to hit that button, the mic 
button. 

Mr. Hall. I am honored to introduce my friend, Ben Hooks, who 
is here. He is the chief executive officer of Buford Media Group in 
Tyler, Texas. And Tyler, for 20 something years was in my district, 
and thanks to my friend, Tom DeLay, I now have the North Texas 
district up and down the Red River. So I am losing a very great 
supporter and a great friend out of my district, but we still have 
the opportunity to have his input here. They provide cable tele- 
vision and advanced telecommunications services to a lot of the 
smaller and rural markets in Northeast Texas and in Missouri, 
Oklahoma and Arkansas. 

I just want to say that over the years Ben Hooks has been the 
recipient of a lot of great awards. They include Technology Inno- 
vator of the Year by CableVision, Imagemaker of the Year, Cable 
Television Pioneer and on and on. I have called on him a lot of 
times. He has always been very resourceful, told me both sides of 
the situation, been a dear friend, a good supporter and giving of his 
time like the other men and women on this panel. 

I see the very finest here. I see my friend, Ben Pyne from Disney 
and ESPN, Reverend Plummer and others that we have worked 
with through the years. Thank you for the time it takes to prepare 
for this, the travel time and the testimony time and even the time 
to listen to tall of our opening statements. Mr. Chairman, thank 
you, and I yield back my time. 

Mr. Upton. Thank you. Now, first of all, I want to say thank you 
for submitting your testimony before the hearing so that we had 
a chance to review it this last evening. Your testimony is made 
part of the record in its entirety. At this point, we would like you 
to take no more than 5 minutes in terms of an opening statement. 

We are joined by Mr. Gene Kimmelman who is a senior director 
of Public Policy and Advocacy for the Consumers Union; Mr. A1 
Liggins, chairman of TV One; Mr. Ben Hooks, CEO of Buford 
Media Group in Tyler, Texas; Mr. Ben Pyne, executive VP for Dis- 
ney and ESPN Affiliates, Sales and Marketing; Mr. Glenn Plum- 
mer, Reverend Glenn Plummer, chairman of the National Religious 
Broadcasters; Mr. Tom Baxter, president of Time Warner Cable; 
Mr. Paul FitzPatrick, COO of Crown Media Holding and Hallmark 
Channel, Ms. Janet LaRue, chief counsel and legal studies director 
of the Concerned Women for America. 

We thank you all for being here with us this morning, and Mr. 
Kimmelman, we will start with you. 
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TESTIMONY OF GENE KIMMELMAN, SENIOR DIRECTOR, PUB- 
LIC POLICY AND ADVOCACY, CONSUMERS UNION; ALFRED 
LIGGINS, CHAIRMAN, TV ONE; BEN W. HOOKS, CEO, BUFORD 
MEDIA GROUP; BEN PYNE, EXECUTIVE VP, DISNEY AND 
ESPN AFFILIATES, SALES AND MARKETING; GLENN PLUM- 
MER, CHAIRMAN, NATIONAL RELIGIOUS BROADCASTERS; 
THOMAS G. BAXTER, PRESIDENT, TIME WARNER CABLE; 
PAUL FITZPATRICK, COO, CROWN MEDIA HOLDING AND 
HALLMARK CHANNEL; AND JANET M. LARUE, CHIEF COUN- 
SEL AND LEGAL STUDIES DIRECTOR, CONCERNED WOMEN 
FOR AMERICA 

Mr. Kimmelman. Thank you, Mr. Chairman. On behalf of Con- 
sumers Union, the print and online publisher of Consumer Reports, 
I appreciate the opportunity to testify. I want to start off by thank- 
ing Congressman Deal. Boy, you really shook things up. You raised 
questions about the current system of television programming in 
America, and I think it is all for the better. We appreciate you 
starting that process. 

I want to follow up on what Mr. Dingell said, do no harm. It re- 
minds me of the model I think that is appropriate for policymakers 
to look at. Think of the pharmaceutical industry. When there is 
disease, pharmaceutical companies come in and offer us medicine. 
Now, we know every medicine is a poison. Every medicine causes 
harm, by definition. But it is a worthwhile harm because it is going 
after a disease, to cure a disease. Is there a comparable disease in 
television in America today? 

I think of three questions: Is there enough competition, is there 
real choice for consumers that they get to be in control of, their 
choice not someone else’s choice, and is there meaningful diversity 
in the marketplace to reflect America? 

Is there enough competition? We have got two satellite compa- 
nies come in against cable. One is now owned by a TV network, 
and their CEO says he has no interest in price wars against cable. 
Cable rates have risen five times faster than inflation over the last 
20 years. The other satellite company has to buy all its program- 
ming from about a handful of media giants who sell it as a package 
at a high price. Even though technology costs have come down, 
equipment costs have come down, you can’t make the programming 
costs go away when they are all bundled together that way. The 
GAO found in looking at this there is really no price discipline in 
effect with satellite. Is that enough competition? 

Is there really enough choice? Mr. Chairman, you are right, there 
are more than 330 channels, but are people being forced to pay for 
channels that they either don’t want or are finding distasteful? The 
average household only watches about 17 channels or fewer. Of the 
top 15 or 20 channels out there today, they are almost all the same 
channels in terms of viewership that were popular last year and 
the year before and 5 years ago and 10 years ago. And every one 
of them but one is owned by a handful of media giants that control 
broadcast television and the largest cable distribution systems. 

Of the other channels out there, even a fairly highly rated chan- 
nel, for every one person who is watching that channel, anywhere 
from 250 to 800 people don’t want to watch it, and this is just of 
the top 50 that Nielsen rates. Of the other almost 300, Nielsen 
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doesn’t rate them because they don’t have enough viewership. Do 
they get ad revenue? I don’t believe they get ad revenue. It is a 
good question to ask. But they are on cable. In an a la carte world 
where you can have a tier, an a la carte, would they still be on? 
If they have very few viewers today, why wouldn’t they still be on 
if the cable operator could put them on a tier but also offer them 
a la carte? 

The GAO found that every one of these large media companies 
that owns channels discriminates in favor of the programming it 
owns, against the programming it does not own. Is there really di- 
versity? Reverend Plummer’s testimony indicates that 10 to 20 per- 
cent of TV viewing in America is by African-Americans — 330 chan- 
nels. Mr. Liggins’ channel, BET, are run by African-Americans. Is 
that 10 percent of 330, is that 20 percent of 330? Is there diversity? 
Is it reflecting the needs of that community? I don’t believe so. And 
each of those channels needed a company like Comcast or another 
major media giant in order to get on in the first place or to remain 
on. Is that diversity? Submissions for the record by independent 
programmers say they cannot get on, and we have example after 
example in our testimony. Independent programmers can’t get on. 
Is that diversity? 

Consumers Union has conducted a survey, others have as well, 
you hear about, just asking folks what they would like to have. 
More than two-thirds of consumers say they would like to be able 
to choose the channels they get on television. More than two-thirds 
of all ethnic groups, all political orientations, all ideologies, those 
people want to choose their own channels. 

Do no harm. Are there risks? Absolutely, there are risks to 
changing the system, but is this a marketplace with enough com- 
petition, with choice controlled by the consumers, with enough di- 
versity? From a consumer perspective, we don’t think so. From a 
diversity perspective, we don’t think so. We have got to be able to 
do better. 

I am pleased to see Congressman Bilirakis and others have 
wanted to come and listen, ask questions. We believe there is room 
for looking at a la carte and experimenting, starting with a basic 
tier that has broadcast channels that must meet the Congress’ de- 
scription of localism needs and public interest needs, public access 
channels. And on top of that, let cable operators, satellite providers 
offer any package they want, any and every package. Why not have 
the opportunity for them to offer channels a la carte, prevent pro- 
grammers from blocking them from offering them a la carte so con- 
sumers would have choice? 

I will conclude, Mr. Chairman, by saying that there is a la carte 
today. You can buy pay channels. There is some a la carte choice 
on digital. Cable is moving to that model, but it is choice that they 
control as the entry price for the consumer. It is a $60, $70 price 
point before you get to pick a lot of what you want. I believe with 
the technology we have, that price point could be at the $20 or $30 
level, and you could have much more choice, much more diversity 
for consumers for much less money. I urge you to look into experi- 
mentation with this approach and others to try to get consumers 
more competition, better choices and more diversity. Thank you. 

[The prepared statement of Gene Kimmelman follows:] 
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Prepared Statement of Gene Kimmelman, Senior Director, Public Policy and 
Advocacy, Consumers Union 

TV viewers today are forced to live in a world of the cable industry’s making — 
extremely limited choice and endlessly spiraling prices. With no meaningful govern- 
ment oversight and virtually no competition, cable providers — with the exception of 
being required to carry broadcast channels — decide what programming consumers 
see by controlling both packaging and price. By placing their most popular channels 
in expensive tiers with other channels most people don’t watch or find offensive, the 
industry forces consumers to pay a special “cable tax” by requiring them to buy 
bloated packages of channels in order to get the programming they actually do 
want. 

Consumers Union 1 and Consumer Federation of America 2 believe that cable oper- 
ators get away with this manipulation simply because they can. Competition is vir- 
tually non-existent — 98 percent of Americans have only one cable provider — and 
there are only two satellite television companies in the nation, one of which has ex- 
tensive ties to the cable and broadcast industries. Satellite also must purchase its 
programming from the same cable and broadcasting giants, leaving satellite cus- 
tomers to buy similarly large tiers of channels. The attached report prepared by Dr. 
Mark Cooper, Research Director of the Consumer Federation of America (CFA), en- 
titled “Time to Give Consumers Real Choices” provides a comprehensive economic 
analysis of the cable and satellite programming markets. 

The only other market powerhouses are the large broadcast companies that own 
over-the-air and cable TV channels. Their control of popular network programming 
enables them to package their entire channel lineup and force these channels onto 
cable and satellite systems — and ultimately the consumer. This lack of competition 
has led to staggering price increases. According to the Bureau of Labor Statistics, 
cable customers have helplessly watched their bills increase by 56 percent since the 
industry was deregulated in 1996. 

Consumers who want choice and value are stuck. And creators of new and diverse 
programming find themselves in the same situation. The only way to get their pro- 
gramming out to the public is to put it under the control of huge cable companies 
or broadcast media conglomerates to package with their media giant’s programming. 
This situation stifles diversity of ownership and programming by blocking inde- 
pendent access to cable systems. Indeed, today very few channels are independent 
or controlled by women and people of color. Those that do exist are under the firm 
control of the cable barons’ or broadcast media giants’ control. 

We imagine a cable world where choice is allowed and diverse programming en- 
couraged. Cable and satellite would offer both packages of channels and individual 
channels on an a la carte basis Rather than having to dig deeper into their pockets 
just to get the channels they want, consumers have the option to pick and choose 
their channels, grouping together those they want, instead of paying for those they 
don’t watch or find offensive. Local broadcast channels that serve community needs 
and interests would be preserved on a “basic” tier of programming, along with na- 
tional broadcast networks that meet a “public interest” test by providing diverse 
viewpoints on matters of national and global importance. And locally oriented pub- 
lic, educational and government (PEG) programming would be adequately funded 
and preserved in this basic tier. Independently-owned and public interest channels 
would be promoted alongside those owned by the major media corporations and new 
and diverse content providers would find an easier path to getting their program- 
ming out to the public. This is the world of cable a la carte that Consumers Union 
and CFA believe should be, and will be, the future of cable television. 


1 Consumers Union is a nonprofit membership organization chartered in 1936 under the laws 
of the state of New York to provide consumers with information, education and counsel about 
goods, services, health and personal finance, and to initiate and cooperate with individual and 
group efforts to maintain and enhance the quality of life for consumers. Consumers Union’s in- 
come is solely derived from the sale of Consumer Reports, its other publications and from non- 
commercial contributions, grants and fees. In addition to reports on Consumers Union’s own 
product testing, Consumer Reports with more than 4 million paid circulation, regularly, carries 
articles on health, product safety, marketplace economics and legislative, judicial and regulatory 
actions which affect consumer welfare. Consumers Union’s publications carry no advertising and 
receive no commercial support. 

2 The Consumer Federation of America is the nation’s largest consumer advocacy group, com- 
posed of over 280 state and local affiliates representing consumer, senior, citizen, low-income, 
labor, farm, public power an cooperative organizations, with more than 50 million individual 
members. 
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Cable: A Historically Anti-Consumer Industry 

Cable television’s upward pricing spiral reflects a major failure of market forces 
and public oversight since Congress launched cable deregulation in 1996. 3 In that 
time, cable rates have ballooned nearly three times faster than the rate of inflation. 
According to the Bureau of Labor Statistics (which even adjusts cable price in- 
creases by crediting the industry when it adds channels), rates have shot up a stag- 
gering 56 percent since January 1996, while inflation increased by only 21 percent 
during the same time. 4 

When price increases are not adjusted to give cable “credit” for adding new chan- 
nels — many of which are barely watched — consumers find themselves paying prices 
that have risen five times faster than inflation (see attached report, p. 1, 23). It’s 
clear that the hoped-for competition from deregulation has failed to materialize to 
temper prices. 

To justify these skyrocketing prices, cable/satellite operators and programmers 
have used recent contract negotiations to engage in an unprecedented round of pub- 
lic finger-pointing. 5 Cable operators and satellite providers blame the programmers, 
saying they charge too much for channels. Programmers blame the cable operators, 
saying they raise prices under the guise of providing advanced video and non-video 
services to customers. The finger pointing merely attempts to hide the real issue — 
facing no competition or oversight, cable companies can jack up their monthly cable 
rates with impunity. 

Part of the problem is clearly related to the special “cable tax” that industry 
places on consumers by forcing them to buy expensive bundles of channels to receive 
the programs they actually want. To purchase the channels they most want, con- 
sumers must buy large service tiers from cable operators ranging from 40 to 75 
channels or more. As the General Accounting Office noted, recent Nielsen Media Re- 
search data show the average consumer watches about 12-17 channels regularly, 6 
and many of those channels are different for each person and family. 

Right now, cable customers must first buy a basic cable tier, as previously pro- 
vided by Congress, to ensure availability of local broadcast and national network 
channels. That package is usually kept small and may be price regulated. It is sepa- 
rate from other tiers, and Congress requires that cable operators allow basic service 
subscribers to buy pay-per-view (PPV) and premium channels like HBO and 
Showtime individually on an a la carte basis. 

Beyond the basic package, however, cable operators engage in aggressive anti-con- 
sumer bundling of channels. The next tier, expanded basic, has grown steadily in 
size and cost over the years, increasing about two-and-a-half times as quickly as the 
basic tier in the past four years. It now contains three times as many channels as 
the basic tier. Expanded basic is also a required purchase if a consumer wants to 
buy digital service. A digital package is also large, consisting of roughly 30 channels, 
and in many markets the digital service alone costs more than the basic service. 
If consumers want Video on Demand (VOD) services, they also must purchase the 
digital tier. 

As previously mentioned, Nielsen ratings data show that most consumers’ viewing 
are concentrated among a small group of channels. The top 10 cable networks ac- 
count for 50 percent of all viewing, and the top 20 channels account for 75 percent 
of all such viewing. Since the GAO reports that the typical household watches only 
17 channels, consumers are forced to buy a lot of channels they don’t watch in order 
to get the ones they do want. 

Although the bottom 30 channels on the Nielsen scale pass an average of just 
under 70 million homes, only about a quarter of a million households watch them 
during any given day. For every one household watching, approximately 250 house- 
holds who are forced to pay for those channels in the bundle are not. For the bottom 
two channels, the ratio is 1 to 800. Over 250 additional cable networks do not cap- 


3 Public Law 104-104, The Telecommunications Act of 1996. 

4 Bureau of Labor Statistics, Consumer Price Index (March 2004). From 1996 until March 
2004, CPI increased 20.6% while cable prices rose 56%, 2.7 times faster than inflation. 

5 Eisenach, Jeffrey A. and Douglas A. Truehart, Rising Cable Rates: Are Programming Costs 
the Villain?, supported by ESPN, Inc., October 23, 2003 (hereafter ESPN); Economists Inc., Con- 
sumer, Operator, and Programmer Benefits from Bundling Cable Networks, July 2002; Rogerson, 
William P., Cable Program Tiering: A Decision Best and Properly Made by Cable System Opera- 
tors, Not Government Regulators, November 10, 2003, funded by Cox (hereafter Cox); Correcting 
the Errors in the ESPN / CAP Analysis Study on Programming Cost Increases, November 11, 
2003, prepared for Cox Communications (Cox II) 

6 GAO-04-08, Issues Related to Competition and Subscriber Rates in the Cable Television In- 
dustry, October 2003. 
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ture enough viewers to even register on the Nielsen scale. 7 If cable companies can 
offer distribution to channels with such limited viewership and little or no adver- 
tising support today, why would they be any less likely to carry the same channels 
in a world where cable tiers are accompanied by the offer to purchase individual 
channels? 

Taste and Programming: The Industry is in Charge 
The immense public furor generated by January’s Super Bowl halftime incident 
involving entertainer Janet Jackson illustrates the overwhelming desire of American 
consumers to have some control over the programming that comes into their homes. 
While technology such as the V-Chip allows consumers to block distasteful program- 
ming, many cable TV consumers find themselves paying for the very programming 
they find offensive or indecent. 

Congress attempted to address the decency issue by dramatically hiking fines on 
broadcasters of indecent content. However, that approach does not apply to cable 
and satellite programmers, who are not subject to the same public duties as over- 
the-air broadcasters. And although these fines might help to slightly stem the tide, 
as Kansas City Star television critic Aaron Barnhardt told a reporter from the Mar- 
ketplace Morning Report, “In the time it will take for you to report this story, 
Viacom (which distributes The Howard Stern Show) will make enough profit to pay 
off all of its FCC fines and then some.” 8 

Giving consumers the choice to select only those cable channels they want pro- 
vides a different solution to the growing public concern about violent and indecent 
programming. Rather than putting the government in the untenable position of try- 
ing to control cable content for taste and decency, consumers could merely choose 
the programming they want, eliminating from their homes those channels which 
they find offensive. 

Diversity is Not Well-Served by Cable and Media Barons: 

The current cable model also shuts out those independent, diverse programmers 
who would like to offer their content to the public without being beholden to media 
gatekeepers that own or control a large bundle of channels. Six companies com- 
pletely dominate the cable programming landscape of the basic and expanded basic 
tiers, accounting for three-quarters of the programming and writing budgets of the 
video industry. But these aren’t just any six companies. Each of them is also a na- 
tional network broadcaster, a cable or satellite operator, or has significant ties to 
both. 

Of the 63 channels that reach more than half the cable viewers in the nation, only 
a half dozen are not owned by one of six dominant firms. According to the FCC’s 
Tenth Annual Cable Report, of the top 20 cable channels measured by subscribers 
and top 15 cable channels measured by primetime viewership, only one, The Weath- 
er Channel, is not owned by a cable operator, a broadcast network or the cable in- 
dustry. 

Consider the dominance these companies have over the broadcast airwaves and 
cable/satellite viewers: 9 

• Disney owns the broadcast network ABC, broadcast stations and cable networks 

such as ESPN, Lifetime, A&E, History Channel, and SoapNet. 

• Viacom owns broadcast networks CBS and UPN, local affiliates reaching almost 

39 percent of the American television viewing audience, and cable channels in- 
cluding MTV, BET, Comedy Central, Nickelodeon, Showtime, Spike TV, CMT, 
and VH1. 

• Time Warner owns the second largest cable company in the country, and owns 

The WB broadcast network, and cable channels including CNN, Headline News, 
HBO, Court TV, TBS, TNT, and Cartoon Network. 

• General Electric owns broadcast network NBC and local broadcast outlets as 

well as cable networks Bravo, USA, Sci-Fi, Trio, CNBC, and MSNBC. 

• NewsCorp owns the Fox broadcast network, local affiliates of both Fox and UPN 

reaching about 39 percent of the American TV viewing audience, national DBS 
satellite operator DirecTV and cable channels Fox News, FX, National Geo- 
graphic and more than a dozen Fox Regional Sports networks. 


7 The explanations that cable industry executives gave the GAO for the social welfare superi- 
ority of bundling assume that advertisers irrationally pay for homes passed, rather than eye- 
balls watching, and that consumers maximize their welfare by subsidizing their neighbor’s view- 
ing habits. (U.S. GAO, 2003, pp. 34-37). Those claims are inconsistent with the data in the at- 
tached paper, “Time To Give Consumers Reach Choices: Twenty Years Of Anti-Consumer Bun- 
dling And Anticompetitive Gatekeeping.” 

8 Marketplace Morning Report, July 1, 2004. 

9 Cooper, p. 36. 



109 


• Liberty Media & Comcast, the largest single shareholder of NewsCorp, owns 
a few cable systems and through previous merger transactions, has guaranteed 
carriage for many of its networks like The Hallmark Channel, Discovery, Ani- 
mal Planet, QVC, Starz, and TLC on the largest cable operator in the country, 
Comcast. 10 With 23 million subscribers Comcast also owns a significant stake 
in channels like TV One, E! , The Golf Channel, Outdoor Life Network, G4 (the 
successor to TechTV) and regional sports networks serving three of the nation’s 
six largest metropolitan areas — Chicago, Baltimore-Washington, and Philadel- 
phia. 

The General Accounting Office found that cable companies discriminate in favor 
of their own programming: they are much more likely to carry channels that they 
have an ownership interest in. 11 that leaves independent and small programmers 
with a simple take it or leave it proposition. They either must acquiesce to the cable 
operator’s demands in order to be included on their lineup, or starve. 

Stephen Cunningham, CEO and president of start-up channel JokeVision, 
summed up his network’s fate with a morbid sense of humor: “Have you heard the 
one about the cable programmer who paid no attention to a Comcast suggestion? 
He’s not around any more.” 12 

One programmer that has had some success paying attention to Comcast is TV 
One, which is significantly owned and controlled by the large cable company. 
Comcast made it clear during their negotiations with various African-American en- 
trepreneurs including Russell Simmons and Tim Reid that they had to have a stake 
in whichever channel they might carry. 13 

It’s no wonder that network executives say these barriers are high when, “com- 
bined with industry consolidation, which has left a handful of powerful MSOs (Mul- 
tiple System Operators — a cable company) controlling the vast majority of cable sub- 
scribers, the current environment is arguably the worst ever to launch a new linear 
video service.” 14 

In a world where big broadcast programmers control much of the cable dial, and 
cable operators are extracting as much money from independent programmers as 
possible, it’s hard to imagine it could be any more difficult for independent program- 
mers to get on cable systems. As start-up network consultant Cathy Rasenberger 
notes: “The majority of networks out there have no chance at all. That doesn’t mean 
there isn’t opportunity for some new networks. The eye of the needle has become 
a lot smaller, but if you’ve got a refined piece of thread you can still get through. 
You have to match up with the cable operators’ objectives — and even if you do, you 
still may not have an opportunity.” 15 

Consider the dearth of programming offered to African-American consumers on 
expanded basic. There is only one national cable channel (BET — owned by Viacom) 
that targets African-Americans, and another channel (TV One) mostly available to 
Comcast subscribers. Most other African-American themed channels are offered only 
on unnecessarily pricy digital tiers. 

But according to the Cable Television Advertising Bureau, “Urban black house- 
holds are the most television-oriented as compared to all other groups.” They go on 
to say “Premium channel subscription in urban cable homes is greater among black 
and Hispanic subscribers as compared to white and Asian subscribers.” 16 

Now if we had a la carte, more African-American themed and owned channels 
could be created and offered to consumers of color. And if we had a la carte, then 
African-American consumers, like all consumers, could select and pay for the pro- 
gramming they want without paying for unnecessarily pricy expanded basic tiers 
and other bundles. 

Since a la carte encourages consumer choice, cable operators should be encouraged 
to provide niche and targeted audience markets with two or more channels instead 
of the one they own. This notion that a la carte offerings will prompt more diverse 
programming is supported by the recent introduction of video-on-demand service. 


10 TV Week, Diane Mermigas, “Comcast Courting Bornstein,” November 18, 2002. 

11 GAO-04-08, p. 1 

12 Cable World, “New Networks Face The VOD Taste Test,” Andrea Figler, June 30, 2003. 

13 Multichannel News, “Comcast’s Clout: Giant MSO Flexes its Muscle with Nets,” R. Thomas 
Umstead November 25, 2002. 

14 Multichannel News, “New Nets Abundant at National Show; Fledgling Services Find Entry 
Into Digital-Cable Realm Difficult,” R. Thomas Umstead, May 3, 2004. 

15 Cable World , “Attention New Networks! Here’s everything you need to know about how to 
get a carriage deal with Comcast . . . step by step from Amy Banse and Matt Bond,” Shirley 
Brady, June 21, 2004. 

16 Cable TV Advertising Bureau: Multicultural Marketing Resource Center. “Psychographics 
and Cultural Insights,” Urban Markets in the US, Horowitz Associates. 
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Cable operators now offer programmers the opportunity to prove themselves and 
sell their content on a stand-alone basis as video-on-demand. After the cable opera- 
tors have collected about $60 per month from subscribers and force-fed them the 
first 90 plus channels on expanded basic and the digital tier, independent program- 
mers have the opportunity to compete for the discretionary income and viewer at- 
tention that might be left. We believe consumers should have the choice to access 
these new and diverse channels via an a la carte option without paying the “cable 
tax” that the current regimen of bundled channels requires. 

A la Carte: A Solution to Cable’s Problems 

The cable industry’s current business model of requiring consumers to purchase 
two expensive packages of channels just to get the small amount of programming 
they actually may watch is simply unfair. This model not only sticks consumers 
with a “cable tax” for these bundles, it puts up unnecessary roadblocks to new and 
diverse programmers trying to get their content on the cable and satellite systems. 

The regulatory intervention we propose to solve this anti-consumer, anti-competi- 
tive model is far from intrusive. Rather than try to dictate channel bundles, or ban 
them, we propose allowing cable operators to continue to offer all the bundles they 
want, but also make the channels they choose to bundle available on an a la carte 
basis. 

Unbundling beyond the basic tier can create new demand among consumers for 
content not currently carried by their cable operator. Because the cable company 
won’t have to worry about mainstream acceptance of niche and targeted content, 
and because both cable operator and programmer can earn revenue from selling to 
consumers as many channels as they want to watch — not just what they can shoe- 
horn into a bundle — cable companies are free to serve those niches with as many 
channels as a consumer could want. 

Consumers Union and Consumer Federation of America would prefer to let com- 
petition be the solution to cable rate increases. However, in light of the failure of 
effective competition to materialize, and given the relentless price increases, the 
special “cable tax” on consumers due to bundling of channels, the lack of consumer 
control, the roadblocks that prevent independent programmers from getting cable 
space, and the abusive practices described in the attached report, we believe it is 
time for policymakers to release the stranglehold cable and broadcast giants have 
on the marketplace by encouraging an a la carte option. 

A la Carte Works: Ask Canadian Consumers 

When those in the American cable industry try to raise feasibility arguments 
about the a la carte option, they need only look to their colleagues in Canada to 
realize their claims are baseless. Nearly all the major Canadian cable operators are 
offering their bundled programming on an a la carte basis, and some cable opera- 
tors, most notably Videotron, offer the kind of system tbat we envision for the 
United States. 17 

Consumers in Canada must first subscribe to basic and digital cable and rent or 
buy a converter box, and then they select their programming in ways American con- 
sumers can only dream about. Videotron customers, for example, first buy basic Ca- 
nadian digital cable that includes roughly 20 TV channels (the company offers those, 
along with 30 music channels, and 14 broadcast radio stations for $8.25). 18 Once a 
digital converter box is purchased for $45 after a rebate, or rented for $9 per month, 
the consumer is in control. Videotron offers three general bundles, numerous 
themed bundles, and the option to purchase channels individually — 38 channels for 
$20 per month (the equivalent to the American expanded basic tier), 65 channels 
for $28 and 106 channels for $40, (their equivalent to various U.S. digital tiers). 

But Videotron customers’ choice doesn’t stop there. The cable operator offers bun- 
dles of channels with programming focused on news, sports, documentaries, sitcoms, 
culture, lifestyle and music. It also lets consumers pick a bundle of programming 
in French or English. And if a consumer wants a channel that isn’t part of the bun- 
dle they’ve selected, then most channels will let Videotron sell it to their customers 
individually for $1 per month, a per-channel price that drops if a consumer orders 
5, 10 or 20 other channels. 

Some Videotron programmers don’t want their channel offered individually, and 
demand it only be sold in a bundle with other channels. If that’s what a customer 


17 Canada imposes a variety of content regulations that we believe are unnecessary and inap- 
propriate for the US market. We cite the Canada example for the purpose of showing how a 
la carte can work and what prices it offers in a real-world example. 

18 All conversions from CAD to USD obtained from http://linance.yahoo.com/currency, 07/01/ 
2004. 
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really wants, then Videotron steers them to a bundle of 20 or 30 channels that a 
consumer selects — a bundle Videotron calls “a la carte.” This is the kind of package 
that Canadian Cable Association President Mike Hennessey calls a “pick pack.” 
Videotron offers 93 channels and allows consumers to select 20 or 30 of them in that 
bundle. A Videotron spokesman told the Orlando Sentinel, “We have noticed that 
some people prefer to pay for what they want to look [at].” 19 

We believe that cable operators in the United States are prevented from following 
the a la carte options offered by their Canadian counterparts’ because of restrictive 
provisions in programming contracts. We believe that all channels beyond the basic 
tier should be unbundled, and let cable operators decide in what ways to package 
and bundle them in addition to offering them on an individual, a la carte basis. 

Cable A la carte Works in a Digital World 

Unfortunately, what little the diversely owned and independent programming 
that currently exists is only available to consumers if they purchase expensive dig- 
ital packages. While millions of American homes subscribe to cable, most buy analog 
cable packages of basic and expanded basic programming that includes channels 
owned either by cable operators, broadcasters or other media conglomerates, but 
very little ethnic or independent programming. Seventy percent of cable’s customers 
don’t get digital, and therefore don’t have access to most of the ethnic, targeted, 
niche or independent programming cable does offer. We believe that unbundling 
cable channels will encourage the transition to digital cable. 

Although the large majority of cable households purchase analog, it might not be 
economically feasible in the next few years to offer d la carte to those consumers. 
Sending a cable technician to an analog customer’s home each time a channel is 
added or removed is not cost-efficient. But cable operators have moved to, and are 
aggressively promoting digital, a technology that not only offers them more channel 
capacity but also the technical feasibility to unbundle content in new ways. 

Currently, there are 23 million digital cable subscribers and 20 million Direct 
Broadcast Satellite (DBS) subscribers who receive digital service — which means 40 
percent 20 of U.S. households are instantly capable of accessing a la carte, or 
unbundled content. The advent of inexpensive digital converter boxes and the in- 
creasing availability of digital cable-ready television are helping bridge the gap be- 
tween digital and analog cable. But policymakers must also prevent the growth of 
a digital divide, where low-income consumers cannot afford the digital entry price 
to receive a la carte options. To achieve this, digital set-top boxes should be made 
affordable to all consumers in an a la carte environment. 

Consumers Want A la carte 

Recent nationwide surveys conducted by Consumers Union and the Concerned 
Women for America demonstrate that consumers want increased choice and more 
control over their cable programming, and their cable hills. 

According to the CWfA poll, conducted by Wirthlin in April 2004, 21 more than 
two-thirds of cable customers would prefer to choose the channels in their cable 
packages, and less than a third are satisfied with the channel bundles they’re cur- 
rently offered. And approximately the same percentage of Latinos and African- 
Americans would prefer to choose their own channels. The poll found among non- 
cable subscribers, 66 percent would be more likely to subscribe to cable if they had 
control over their programming. 

Consumers Union found similar sentiments in our national survey of cable sub- 
scribers conducted in May 2004 22 . We found that 66 percent of subscribers would 
prefer the option to pick only those cable channels they want to watch or have in- 
cluded in their service plan. We also asked consumers about possible drawbacks of 
unbundling cable content, including channel selection and price. Of those surveyed, 
59 percent would pick fewer channels than they currently must buy in their cable 
package. And 29 percent would still choose fewer channels even if their cable bill 
didn’t decline proportionally. 

Steps for the Commission 

Congress has appropriately directed the FCC to investigate the central policy 
questions affecting the adoption of a la carte by beginning the inquiry with ques- 
tions about revenue generation. In order to answer these questions, it is essential 


19 Orlando Sentinel, “a la carte Cable Could Redefine Pay-Per-View,” Susan Strother Clarke, 
June 6, 2004. 

20 U.S. Census Bureau, USA Quick Facts, 2004. 

21 Wirthlin Worldwide, April 22, 2004, National Quorum for Concerned Women for America. 

22 Consumers Union, May 25, 2004, Cable TV Issues Survey. 
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for the Commission to obtain access to the contracts between cable operators and 
programmers. 

As the attached study from Dr. Mark Cooper explains, these contracts determine 
the pricing of channels, lineup placement, bundling provisions and more. 23 The 
Commission should examine the language programmers use for big cable conglom- 
erates and smaller, independent cable operators, and satellite providers. It should 
open these contracts for the public to evaluate who has the balance of power in 
these negotiations and if industry is preventing the choices that consumers deserve. 

Policymakers should focus their analysis on what is known as mixed bundling — 
the offer to consumers of channel choices in both packages and on a stand-alone 
basis. Pure bundling, in which channels are offered only in packages, and pure com- 
ponent selling, in which packages are outlawed, have consistently been found in the 
economic literature to be inferior. The policy question is, why has the cable industry 
resisted mixed bundling so fiercely? We believe the answer is that its reliance on 
pure bundling within tiers is anticompetitive and anti-consumer, and a detailed ex- 
amination of those practices would reveal consumers are stuck with the industry’s 
special cable tax. 

In our view, the current rate structure reflects the exercise of substantial market 
power by the cable operators who engage in bundling to extract monopoly profits 
and control the flow of content. Under these circumstances, if consumers were of- 
fered the opportunity to choose between bundles and an a la carte menu of the same 
programs, it is likely that the total rate paid by consumers for the channels they 
would choose to purchase will be reduced and consumer satisfaction would increase. 

Large cable operators, mega-broadcast programmers and advertisers have become 
comfortable with the current system because the inefficiencies and excess profits of 
the system are shifted onto the backs of consumers. As consumers pay more than 
their fare share to get the channels they want, cable operators and powerful pro- 
grammers engage in minor skirmishes over the division of monopolistic profits, and 
put up roadblocks to unaffiliated programmers. The cable operators collect the tax, 
pay excessive amounts to large broadcasters in the form of high fees for some chan- 
nels and guaranteed carriage for others, and dictate which programs the public can 
view, while forcing them to pay for large numbers of channels they do not watch. 

If the FCC can force manufacturers to rebuild entire classes of technology to fight 
piracy and adhere to Plug and Play specifications, and if the FCC can plant a 
Broadcast Flag in its goal to expedite the transition to digital television, surely pol- 
icymakers can also give consumers more choice in cable programming. It is time for 
Congress and the FCC to put consumers’ interest on equal footing with industry 
goals and let market forces begin to provide much needed discipline on exorbitant 
cable rates. And it is also time for policymakers to empower consumers to keep dis- 
tasteful programming out of their homes. 

We urge policymakers to note what the industry itself said about a la carte pric- 
ing little more than a year ago. In testimony before the Senate Commerce Com- 
mittee in March 2003, cable operators big and small endorsed pricing cable channels 
a la carte. 

James Gleason, president and chief operating officer of CableDirect, a cable oper- 
ator serving 20,000 customers in the Midwest said, “To give customers choice and 
allow the market to determine what gets on TV, programmers should be required 
to make their services available as part of a separate programming tier. One solu- 
tion might be to offer the expensive programming in tiers or a la carte .” 24 

Charles Dolan, chairman of Cablevision, one of the largest cable operators with 
over 4 million homes in the northeast, told the Senate Commerce Committee: “Ca- 
blevision, as a policy, wants its customers to be able to pick and choose among its 
services, selecting wbat appeals to them, rejecting what does not, determining for 
themselves how much they will spend, just as they do every day in the supermarket 
or shopping mall.” 25 He continued with an analogy repeated since, “To help the 
dairy industry, I ask, would the government insist that all customers be required 
to buy a dozen eggs and a quart of milk before they can purchase their bread?” 

In short, Congress and the FCC should abolish the “cable tax” the industry col- 
lects by forcing consumers to take tiers of programming that grow larger and more 
expensive each year. It should take the most prudent First Amendment approach 
to dealing with offensive programming by giving consumers the option not to have 


23 Time To Give Consumers Reach Choices: Twenty Years Of Anti-Consumer Bundling And 
Anticompetitive Gatekeeping, Dr. Mark Cooper, Consumer Federation of America, p. 1, 23. 

24 James Gleason, Testimony before Senate Commerce Committee, "Media Ownership (Video 
Markets),” May 6, 2003. 

25 Charles, Dolan, Testimony before Senate Commerce Committee, “Media Ownership (Video 
Markets),” May 6, 2003. 
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that programming come into their homes. And it should break the monopolistic 
power cable operators and large programmers have over what is offered to viewers 
over cable lines and satellite. By allowing the a la carte option, these important pol- 
icy matters can be achieved with little to no government intervention. 

Mr. Upton. Mr. Liggins. 

TESTIMONY OF ALFRED LIGGINS 

Mr. Liggins. Good morning, Mr. Chairman. I am Alfred Liggins, 
president and CEO of Radio One, the largest company primarily 
targeting African-American and urban radio listeners. And I am 
also chairman of TV One. 

Six months ago, on Martin Luther King’s birthday, we and our 
partners launched TV One, a cable network featuring a broad 
range of lifestyle and entertainment programming designed to en- 
tertain, inform and inspire a diverse audience of African-American 
adults. While the cable universe contains scores of channels de- 
signed to appeal to a wide variety of audiences, we launched TV 
One because we recognized a void in programming specifically ori- 
ented toward African-American adults. 

As chairman of TV One, I am in a unique position to speak on 
how a la carte or theme-tier mandates would affect startup net- 
works, networks catering to minority audiences and program diver- 
sity in general. In short, I feel it would have a devastating effect. 
I would be a death knell for many new service offerings. TV One’s 
business plan is based on a number of critical assumptions regard- 
ing programming costs, license fees, marketing costs, advertising 
revenues and most importantly distribution on cable and satellite 
systems. The bottom line for each of the other elements in the busi- 
ness plan depends heavily on our ability to gain commitments from 
cable and satellite operators for the broadest possible amount of 
carriage. 

For example, while TV One has been positively received by many 
in the advertising community, some advertisers have told us not to 
even come see them until the network is in 20 million households. 
This is particularly challenging because advertising makes up the 
bulk of the revenue for new networks like TV One. Fortunately, 
new networks factor that into our business plans since we know it 
may take a couple of years or more to hit 20 million households, 
but in an a la carte world where we have to sign consumers up in- 
dividually, many minority-targeted networks might never reach the 
20 million subscriber threshold, cutting off a critical source of rev- 
enue. 

As a data point, there are roughly 13.5 million African-American 
TV households. In an a la carte world, if we got 100 percent of 
those households, which will be impossible, that is a failed net- 
work, and we would have to also compete against other networks 
like Lifetime that have 80 million households. Less distribution not 
only means less revenue from subscription fees and advertising, it 
means less money we can invest in programming. Without the abil- 
ity to invest in quality programming, networks aimed at minority 
audiences will undoubtedly be much less attractive to viewers. 

One of the most troubling aspects of an a la carte mandate for 
new networks is that unlike Discovery, ESPN and Lifetime, we are 
just beginning to build our brands to make our target audiences 
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aware that we exist. Because our marketing budgets are limited, 
many of our viewers find TV One by channel surfing or by word 
of mouth from regular viewers. If we cannot TV One packaged in 
a widely available basic tier, we will need to incur enormous con- 
sumer marketing costs, once again, to the detriment of our pro- 
gramming investments. 

I also want to point out that like many minority-oriented chan- 
nels, we are a stand-alone service, meaning we can’t leverage our 
infrastructure for activities like affiliate sales, ad sales and tech- 
nical operations across multiple networks, as can many of the big 
cable programming families, like Viacom, Discovery, Disney and 
NBC Universal. We also must devote a substantial portion of our 
budget to original programming and don’t have a library of existing 
product from which to draw as many of the big companies do. 

For the reasons I have described, a mandated a la carte scheme 
would put TV One’s cost of doing business at even a more dis- 
advantage to our established competitors and could turn what most 
agree would be a good bet at TV One into a highly risky propo- 
sition. At best, we would have to drastically increase what we 
charge on a per subscriber basis, much like pay networks such as 
HBO and Showtime do, resulting in much higher costs for con- 
sumers if indeed we could create an attractively priced product at 
all. 

I want to stress that mandated themed tiers pose also the same 
issues that mandatory a la carte presents. If a cable or satellite op- 
erator creates a family friendly tier and excludes TV One, does that 
make our quality network family unfriendly, and what kind of 
themed tier would the government say that TV One, a network tar- 
geted toward African-Americans, should be on? I think that any 
time the government starts trying to draw lines like this, terrible 
consequences follow. 

Finally, we created TV One because we believe that African- 
American adults were underserved in the television marketplace, 
and we are targeting our programming accordingly. But we also ex- 
pect that by TV One being available to a wide selection of cable 
viewers, non-African-Americans will tune in occasionally and learn 
something about the breadth and the depth of our culture. 
Throughout the years, television has allowed Americans to share 
ideas, thoughts, cultures and politics. Mandatory a la carte would 
lead to less choice, dwindling programming options, higher prices 
and in fact a trifecta of failure. It would have a chilling effect on 
programming diversity, as citizens would have the right to seg- 
regate themselves and their intellect. While that is probably not 
what the proponents of a la carte intend, I believe it is the likely 
result. 

Thank you for the opportunity to testify before you today. 

[The prepared statement of Alfred Liggins follows:] 

Prepared Statement of Alfred Liggins, President and CEO, Radio One 

Good morning, Mr. Chairman. I am Alfred Liggins, president and CEO of Radio 
One, the largest radio company that primarily targets African American and urban 
listeners, and chairman of TV One. Six months ago, on the Martin Luther King holi- 
day, we and our partners launched TV One, a cable network featuring a broad 
range of lifestyle and entertainment programming designed primarily to entertain, 
inform and inspire a diverse audience of African American adults. 
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While the cable universe contains dozens of channels designed to appeal to a wide 
variety of audiences, we launched TV One because we recognized a void in program- 
ming specifically oriented toward African American adults. 

As chairman of TV One, I am in a unique position to speak to how an a la carte 
or “themed tier” mandate would affect startup networks, networks catering to mi- 
nority audiences and program diversity in general. 

In short, it would have a devastating effect. It would be a death knell for many 
new service offerings. 

TV One’s business plan is based on a number of critical assumptions regarding 
programming costs, license fees, marketing costs, advertising revenues — and, most 
importantly, distribution on cable and satellite systems. 

The bottom line for each of the other elements in the business plan depends heav- 
ily on our ability to gain commitments from cable and satellite operators for the 
broadest amount of carriage possible. 

For example, while TV One has been positively received by many in the adver- 
tising community, some advertisers have told us not even to come to see them until 
the network is in 20 million households. This is particularly challenging because ad- 
vertising makes up the bulk of the revenue for new networks like TV One, espe- 
cially in the early years. 

Fortunately, new networks factor that into our business plans, since we know it 
may take a couple of years or more to hit 20 million households. But, in an a la 
carte world where we have to sign consumers up individually, many minority-tar- 
geted networks might never reach 20 million subscribers, cutting off a critical source 
of revenue. 

Less distribution not only means less revenue from subscription fees and adver- 
tising, it means less money we can invest in programming. Without the ability to 
invest in quality programming, networks aimed at a minority audience will un- 
doubtedly be much less attractive to viewers.One of the most troubling aspects of 
an a la carte regime for new networks is that, unlike Discovery, ESPN and Lifetime, 
we are just beginning to build our brands to make our target audiences aware that 
we exist. Because our marketing budgets are limited, many of our viewers find TV 
One by channel surfing or by word-of-mouth from other regular viewers. 

If we cannot get TV One packaged in a widely available basic tier, we will need 
to incur enormous consumer marketing costs, once again to the detriment of our 
programming investments. 

I also want to point out that, like many minority-oriented channels, we are a 
“stand alone” service, meaning we can’t leverage our infrastructure for activities like 
affiliate sales, ad sales and technical operations across multiple networks as can 
many of the big cable programming families like Viacom/MTV, Discovery, Disney/ 
ABC and NBC/Universal. We also must devote a substantial portion of our budget 
to original programming and don’t have a library of existing product from which to 
draw as many of the big companies do. 

For the reasons I have described, a mandated a la carte scheme would put TV 
One’s cost of doing business at even more of a disadvantage to our established com- 
petitors and could turn what nearly everyone has agreed is a “good bet” into a high- 
ly risky proposition. At best, we would have to increase drastically what we charge 
on a per-subscriber basis, much like pay networks such as HBO and Showtime do, 
resulting in much higher costs for consumers — if, indeed, we could individually price 
it at a level that even allows us to offer cable and satellite operators, and viewers, 
an attractive product. 

I want to stress that mandated “themed tiers” pose all of the same issues that 
mandatory a la carte presents. If a cable or satellite operator creates a “family- 
friendly” tier and excludes TV One, does that make our quality network “family-un- 
friendly?” And what kind of “themed tier” would the government say that TV One, 
a network targeted to African Americans, should be on? I think that any time the 
government starts trying to draw lines like this, terrible consequences follow. 

Finally, we created TV One because we believed that African American adults 
were underserved in the television marketplace, and we are targeting our program- 
ming accordingly. But we also expect and hope that, by TV One being available to 
a wide selection of cable viewers, non-African Americans will tune in occasionally 
and learn something about the breadth and depth of our culture. 

Throughout the years, television has allowed Americans to share ideas, thoughts, 
cultures and politics. Mandatory a la carte would lead to less choice, dwindling pro- 
gram options, and higher prices — a trifecta of failure. It would have a chilling effect 
on programming diversity as citizens would have the “right” to segregate themselves 
and their intellect. While that is probably not what proponents of a la carte intend, 
it is the likely result. 

Thank you for the opportunity to testify before you today.. 
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Mr. Upton. Mr. Hooks. 

TESTIMONY OF BEN W. HOOKS 

Mr. Hooks. Thank you, Mr. Chairman and members of the sub- 
committee. My name is Ben Hooks. I am the CEO of Buford Media 
Group, an independent cable business currently serving 56,000 cus- 
tomers in 6 States, including Texas, Mississippi and Missouri. I 
want to commend you for holding this hearing and trust that it will 
be the first of many investigations into how wholesale program- 
ming practices affect customers. 

What I want to highlight for you are the bigger policy concerns 
in the television programming market. What I mean are the grow- 
ing concerns about choice, cost and content. You all hear a lot 
about that from your constituents. We hear the same from our cus- 
tomers. So what are the specific trouble spots that I see in today’s 
market as I try to build systems and serve rural customers? While 
there are numerous issues I need to raise, I will focus my com- 
ments here to four specific items due to our time constraints. 

No. 1 is retransmission consent. Network owners and major affil- 
iate groups have used retransmission consent to compel me to 
carry affiliated programming such as Fx, MTV2, SoapNet and oth- 
ers that I know the majority of my viewers do not want. This mis- 
use of the law intended to assist the goal of localism is actually the 
center of the storm and must be reviewed. Forced bundling must 
be eliminated if choice is ever to be granted to consumers. 

No. 2, so how can the programmers get away with this? Most of 
my programming contracts are subject to strict confidentiality and 
non-disclosure obligations. If you were to ask me today what my 
company pays a certain programmer, like the one on this panel, I 
couldn’t tell you without risking legal action. Programmers could 
agree to waive non-disclosure for purposes of this hearing or even 
in our contracts, but they haven’t. You can ask them today. 

Furthermore, Congress and the FCC should be able to obtain 
specific programming contracts and rate information directly from 
the programmers so that someone can monitor whether the market 
is healthy and functioning properly. In short, without disclosure, 
there is no accountability. If you do nothing else, I believe Congress 
must pull back the curtain that is hidden the Wizard from all of 
Oz so that informed decisions by customers, legislators and regu- 
lators can be made. 

No. 3, we need more flexibility in how we can tailor programming 
to our local markets. Many American Cable Association members 
that I am here to represent as well today would like to move high- 
cost sports channels, certain music video channels and racier enter- 
tainment channels, both containing profanity and sexually sugges- 
tive content, to tiers. Breaking the bundling practices of program- 
mers would allow operators to relieve consumers of the current di- 
lemma whereby they have effectively one choice: Basic or expanded 
basic, take it or leave it. 

That decision forces a majority of my consumers to pay for chan- 
nels they don’t want, don’t like and shouldn’t have to view. For ex- 
ample, in order to carry family programming, such as Nickelodeon’s 
Spongebob, I must also carry more suggestive and sexually explicit 
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programming like MTV’s Undressed or Spike TV’s Stripperella. 
Who can really defend that logic to a family? 

No. 4, to make all this worse, media conglomerates charge small- 
er cable companies and their customers much more than their larg- 
er urban counterparts. ACA members have reported programming 
price differences of up to 30 percent and in one case 5 percent. Pro- 
gramming rates should be the same for all providers unless the dif- 
ferences are truly cost-based. 

Finally, I want to make one other point perfectly clear: The 
American Cable Association does not support mandated a la carte. 
For our companies, it simply costs too much. Attempts by many of 
our critics to make this the sole issue of today’s hearing is simply 
an attempt to deflect scrutiny of their current business practices. 
I am here today to raise awareness that the way programming is 
currently owned, packaged, priced and bundled by the five media 
conglomerates is reducing choice, increasing costs and threatens 
our ability to bridge the digital divide in rural America. Simply 
put, American Cable Association members are not part of the prob- 
lem, but we, along with our consumers, are most certainly a victim 
of it. 

In conclusion, the key question I believe everyone should be ask- 
ing themselves is this: If you think rising programming prices are 
fine, if you like the channels being forced on your by the media gi- 
ants, if you believe consumers have enough choice over what they 
view and have sufficient knowledge and control over what they pay 
for, then do nothing, but if you worry that consumers and providers 
are forced to take and carry programming channels they find inde- 
cent, unwanted or too expensive with no recourse, then please con- 
tinue this line of inquiry. 

Again, I greatly appreciate the time to present some of my views 
and appreciate your time and interest in these matters. 

[The prepared statement of Ben W. Hooks follows:] 

Prepared Statement of Ben W. Hooks, Jr., President and CEO — Buford 
Media Group, Allegiance Communications, Alliance Communications 

I. INTRODUCTION 

Thank you, Mr. Chairman and members of the subcommittee. 

My name is Ben Hooks, and I am president and CEO of Buford Media Group, an 
independent cable business currently serving 56,000 customers in Texas, Arkansas, 
Oklahoma and Kansas. My company provides cable television, digital cable, high- 
speed internet and other advanced services in 78 smaller systems and rural areas 
throughout the central United States. 

I am also the past chairman of the American Cable Association. ACA represents 
nearly 1,100 independent cable businesses. Collectively, ACA members serve more 
than 8 million customers, mostly in smaller markets and rural areas. ACA’s con- 
stituency is truly national; our members serve customers in every state and in near- 
ly every congressional district, particularly those of this Committee. 

To begin, I want to commend you for holding this hearing, and I trust that it will 
simply Be the first of many investigations into how programmers and multi-video 
programming distributors inter-relate. I have been hoping that this type of hearing 
and line of inquiry would occur so that sunshine can finally be shed on a process 
that fails to provide consumers and operators with any sense of control over content, 
channels and price. I am grateful for your work here today and urge you to continue 
this effort with additional hearings to discuss how to best serve the market. 

I have been in the cable business for more than 35 years, starting at the bottom 
and working step-by-step to the top of my company and with others Before it. I have 
seen firsthand the harmful effects growing media consolidation, rising programming 
increases, forced tying and bundling of cBannels, and retransmission consent have 
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had on my company and, most importantly, on our customers who are your constitu- 
ents. 

I hope my testimony will provide you with unique insight into the issues raised 
in this hearing. My company and other ACA members are fundamentally different 
than the major programming and broadcasting conglomerates, some of which are 
here today. Foremost, ACA members are independent businesses that are not con- 
trolled by vertically integrated media conglomerates, nor do we own programming 
channels. We strictly provide cable and advanced services to your communities. ACA 
members focus on serving modest customer bases in smaller markets that are often 
too small, too costly, or just too remote to interest the larger providers. 

And our companies are doing a great job. ACA members are leading the industry 
in responding to Congress’ call to “bridge the Digital Divide” by delivering advanced 
services like digital cable and broadband Internet access. Because we live and work 
in these small “pockets” and rural communities, we know how important it is to 
have advanced communications services available, and our members are working 
hard to deliver the promise of broadband to smaller markets. 

As a result, when the Committee focuses on programming increases, media con- 
solidation, lack of programming choice, indecency and other important policy mat- 
ters, my company and ACA members are not part of the problem. When the Com- 
mittee is concerned about localism, broadband deployment and the economic health 
of rural America, ACA members are an important part of the solution. 

These companies are great examples of what entrepreneurial spirit and hard work 
can accomplish. 

At the same time, my small company, ACA members and our customers are in- 
creasingly threatened by the onerous pricing and practices of the major media pro- 
gramming giants, such as Disney, Viacom, Fox, and General Electric. These global 
media companies are controlling what channels are seen in rural America, how they 
are packaged, and how much they cost, without regard to input from providers like 
me, who must take these channels, and my customers, who must pay for them. 

Let me be clear. While the public and some policymakers believe we are in the 
driver’s seat, in reality, we don’t control the content, we don’t control the price, we 
don’t control the packaging, and we don’t control whatever standards the media gi- 
ants think are “decent,” regardless of what my customers think. 

It is not an exaggeration to say that the telecommunications future of rural Amer- 
ica hangs in the balance on whether Congress continues to examine these important 
issues and decides to take action to ensure that local providers, like me, and my 
customers have economic input and choice in what channels are carried in our mar- 
kets and how much they cost. Without more flexibility and choice in local markets, 
the media giants will create a new “digital divide” by killing the small provider, who 
is also often the only source of advanced services in the community. 

This is why I am honored on behalf of my company and ACA to be here today 
to tell you the truth about what is happening to local providers and customers in 
our rural marketplaces. I encourage you to dig deep in your Committee’s search for 
answers, seeking disclosure of information the programming giants would rather go 
unnoticed. 

I think you will see that five specific steps must occur before rural customers and 
local providers can have any hope of restraining the ever-accumulating power of the 
media giants: 

1. Local providers and customers must have more choice and flexibility in 

how programming channels are priced and packaged, including the ability to 
sell the highest-priced programming channels as a single channel, or on a 
theme-based tier if necessary; 

2. The programming pricing gap between the biggest and smallest pro- 

viders must be closed to ensure that customers and local providers in smaller 
markets are not subsidizing large companies and subscribers in urban America; 

3. Tying and bundling of programming channels by the media giants must 

end, where customers are no longer forced to receive and pay for many chan- 
nels in order to receive the single channel they really want,; 

4. Further tying through retransmission consent must end, preventing the 

media giants from holding local broadcast signals hostage for more carriage of 
affiliated media-giant programming, which was never the intention of Congress 
when granting this power; and, 

5. The programming media giants must disclose what they are charging 

local providers and customers, ending the strict confidentiality and non-dis- 
closure dictated by the media giants. Confidentiality and non-disclosure mean 
lack of accountability of the media giants. 
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I hope my testimony today will help show that more work and scrutiny by the 
Committee is needed as it prepares to rewrite the nation’s telecommunications laws 
beginning next year. 


II. PROBLEMS AND SOLUTIONS 

This hearing provides an unprecedented opportunity for the Committee to gain 
deep insight into the current state of wholesale and retail distribution of program- 
ming. This insight will help the Committee better understand how developments in 
the wholesale programming market affect the important policy concerns of consumer 
choice, localism and cost. 

My independent company and ACA member companies must purchase most of 
their satellite programming wholesale from five media conglomerates, referred to 
here as the “Big Five” — Disney, Viacom, Fox, General Electric and Time Warner/ 
Turner. In dealing with the Big Five, all ACA members continually face contractual 
restrictions that eliminate our flexibility to determine how local cable systems can 
package and distribute programming, instead placing programming cartels, 
headquartered thousands of miles away, in charge of what my community deems 
as “decent” content, pricing and value. ACA members have intimate knowledge of 
the wholesale practices of the Big Five and how those practices can restrict choice 
and increase costs in smaller markets. 

A. Core Problem — Media Conglomerates Force Channels and Cost Onto All Cus- 
tomers 

i. Forced Cost and Channels 

For nearly all of the 50 most distributed channels (see Exhibit 1), the Big Five 
contractually obligate my company and all ACA members to distribute the program- 
ming to all basic or expanded basic customers regardless of whether we think that 
makes sense for our community. These same contracts also mandate carriage of less 
desirable channels in exchange for the rights to distribute desirable programming. 

A small cable company that violated these carriage requirements would be subject 
to legal action by the media conglomerates, and for ACA’s members, this is a very 
real threat. 

These carriage restrictions prohibit ACA members from offering more customized 
tiers and channel offerings that may reflect the interests and values of our specific 
community. Quite simply, there is no choice now. 

ii. More Forced Cost and Channels Through Retransmission Consent 

Retransmission consent has morphed from its original intent to provide another 
means to impose additional cost and channel carriage obligations. As a result, near- 
ly all customers have to purchase basic or expanded basic packages filled with chan- 
nels owned by the Big Five (See Exhibit 2). 

Network owners and major programming affiliate groups have used retrans- 
mission consent to obtain carriage of affiliated programming on smaller cable sys- 
tems. In this way, network owners have turned retransmission consent into another 
means to load affiliated programming and cost on smaller cable companies’ basic or 
expanded basic tiers. 

In short, media conglomerates that control networks and broadcast licenses are 
exploiting current laws and regulations to actually reduce consumer choice and to 
increase costs, all for their own benefit. 

iii. Forced Carriage Eliminates Diverse Programming Channels 

The programming practices of certain Big Five members have also restricted the 
ability of some ACA members to launch and continue to carry independent, niche, 
religious and ethnic programming. The main problem: requirements to carry Big 
Five affiliated programming on expanded basic eliminate “shelf space” where the 
cable provider could offer independent programming. 

It is purely a matter of fact that ACA member systems have been unable to 
launch or continue to carry independent channels like the Outdoor Channel, certain 
religious channels, and Spanish-language channels. In fact, my local marketplaces 
are growing in Hispanic populations, but my cable systems have little, if any, shelf 
space to add independent, Spanish-language channels, because of the channels dic- 
tated to me by the media giants. 

iv. Local Choice and Flexibility is Needed 

In order to give consumers more choice and better value, changes in current 
wholesale programming practices and market conditions are needed. Specifically, 
my company and ACA members must be given more flexibility to tailor channel of- 
ferings that work best in our local marketplaces. 
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As I have stated, the Big Five condition access to popular programming on a 
range of distribution obligations and additional carriage requirements. These re- 
strictions and obligations eliminate flexibility to offer more customized channel 
packages in local markets. 

My company and ACA members would prefer mutually beneficial carriage ar- 
rangements with programmers. For this to occur, certain media conglomerates 
would need to temper economic self-interest with a heightened concern for the pub- 
lic interest in localism, consumer choice, and reasonable cable rates. However, I am 
wary that without congressional or regulatory involvement, corporate America is not 
ready to accept those altruistic values. 

With more flexibility, ACA members could offer a variety of options to their cus- 
tomers, including sports tiers, family-friendly tiers, contemporary adult tiers, chil- 
dren’s tiers, and a la carte access to a few of the highest cost channels. 

For instance, many ACA members report they would like to move high-cost sports 
channels to a tier. The ability to move high-cost sports channels to a tier would 
allow those consumers who want the ever-escalating high-cost sports programming 
to have it, without forcing the majority of viewers to pay for prime programming 
that they do not want. 

Is that not what an effective market should allow for? Those who want a Lexus 
with every option should have one, but the rules of the market should not dictate 
that everyone has to pay the Lexus price for the more simple, stripped down 
Hyundai model they can pay for or want. Such a change would still allow program- 
mers to price the channels to generate the same license fee revenue as currently. 

The key difference — consumers would have more choice. 

The same analysis applies to other types of services that some ACA members 
would like to move off the expanded basic tier — certain music video channels and 
“racier” entertainment channels — those that contain profanity, partial nudity and 
sexually suggestive content. In some markets, pervasive concern exists about this 
content on basic or expanded basic. 

It’s important to point out that neither my company nor any ACA member con- 
trols the content that’s on these channels. That content — decent or not — is controlled 
by the media conglomerates that contractually and legally prevent us from changing 
or preempting any questionable or indecent content. 

However, if my company and other ACA members could tier these services it 
would allow ACA members the flexibility to address indecency concerns with the in- 
volvement of the consumer. 

For example, in many markets today a cable or satellite provider that wants to 
carry family programming, such as Nickelodeon, must also carry much more sugges- 
tive and sexually explicit programming on MTV and SpikeTV. Essentially, to get 
Spongebob Squarepants, a well-known children’s program, cable and satellite pro- 
viders and their customers have to also take Undressed or Stripperella, two highly 
sexual, adult programs. Here’s what MTV’s website says about its program, Un- 
dressed: “Not getting enough action before you go to bed? Undressed will definitely 
be changing that! This season is sure to titillate your senses — so tune in!” 

B. Core Problem — Media Conglomerate Price Discrimination Against Smaller Com- 
panies and Customers in Rural America 

i. Price discrimination against smaller cable companies makes matters 
worse. 

The wholesale price differentials between what a smaller cable company pays in 
rural America compared to larger cable operators in urban America have little to 
do with differences in cost, and much to do with disparities in market power. These 
differences are not economically cost-justified. 

For instance, ACA members have reported wholesale programming price differen- 
tials between smaller companies and major cable companies of up to 30%, and in 
one case, 55%. In this way, smaller cable systems and their customers actually sub- 
sidize the programming costs of larger urban distributors and consumers! We even 
end up with worse pricing than satellite companies DirecTV and EchoStar, who are 
the main competitors to our rural cable systems. 

Price discrimination against smaller cable companies and their customers is clear- 
ly anti-competitive conduct on the part of the Big Five — they offer a lower price to 
one competitor and force another other competitor to pay a 30-55% higher price 
FOR THE SAME PROGRAMMING. The effect of these practices by the Big Five 
is that the three MVPDs in the same town have to pay wildly different rates for 
the same product that each is distributing in that town. 
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ii. Price Discrimination Must End. 

In order to give consumers in smaller markets and rural areas more choice and 
better value, media conglomerates must be required to eliminate non-cost-based 
price discrimination against smaller cable operators and customers in rural Amer- 
ica. 

This means that the net effective rates charged by the media conglomerates for 
their programming channels should be the same for all MVPDs, regardless of dis- 
tribution technology, size or market characteristics, unless the differentials are truly 
cost-based. 

With less wholesale price discrimination, ACA members could offer their cus- 
tomers better value and stop subsidizing programming costs of large distributors. 

These two changes would go far in addressing the concerns of Congress, consumer 
interests, and many of the 8 million customers served by ACA members. 

C. Pure Mandated A la Carte Is Not The Answer. 

Once again, to be clear, for ACA members these changes do not mean a man- 
dated, regulated a la carte regime. Current technology costs make mandated a la 
carte a financial impossibility for ACA member systems. Moreover, ACA members 
report that most customers prefer a basic or expanded basic package and specialty 
tiers containing a variety of channels at a reasonable price. 

D. Basis For Legislative and Regulatory Action 

Congress has the legal and constitutional foundation to impose content neutral 
regulation on wholesale programming transactions. The program access laws pro- 
vide the model and the vehicle, and those laws have withstood First Amendment 
scrutiny. This hearing provides the Committee with a key opportunity to help deter- 
mine the important governmental interests that are being harmed by current pro- 
gramming practices. 

Furthermore, based in large part on the FCC’s actions in the DirecTV-News Corp. 
merger, there is precedent for Congress and the FCC to address the legal and policy 
concerns raised by the current programming and retransmission consent practices 
of the media conglomerates. The FCC’s analysis and conclusions in the News Corp. 
Order persuasively establish the market power wielded by owners of “must have” 
satellite programming and broadcast channels, and how that market power can be 
used to harm consumers. That analysis applies with equal force to other media con- 
glomerates besides News Corp. 

E. Pierce the Programming Veil of Secrecy — End Non-Disclosure and Confidentiality. 

Most programming contracts are subject to strict confidentiality and nondisclosure 

obligations, and my company and ACA members are very concerned about retalia- 
tion by certain Big Five programmers. For instance, if you ask me today what my 
company pays a certain programmer, I could not tell you without fearing legal ac- 
tion against my company by the media giant. Programmers could agree to waive 
nondisclosure for purposes of this hearing or even in our contracts, but they never 
do. Ask them today, and I’d be shocked if they would disclose specific terms and 
conditions. Ask them why this confidentiality and non-disclosure exists. Who does 
it benefit? Consumers, Congress, the FCC? I don’t think so. Why is this information 
so secret when much of the infrastructure the media giants benefit from derives 
from licenses and frequencies granted by the government? 

Congress should obtain specific programming contracts and rate information di- 
rectly from the programmers, either By agreement or under the Committee’s sub- 
poena power. Moreover, Congress should ensure that programmers must disclose 
the true and effective prices they charge to providers and consumers. Without dis- 
closure, there is no accountability. 


III. CONCLUSION 

The American Cable Association and its members are committed to working with 
the Committee to solve these important issues. 

The key questions I believe everyone should be asking themselves are the following: 

• If you think rising programming prices are fine, you like all of the channels being 

forced on you by the media giants, and consumers have enough choice over 
what they view and have sufficient knowledge and control over what they pay 
for their programming, then do nothing. 

• But if you worry that consumers and providers are forced to take and carry pro- 

gramming channels they find indecent, unwanted, or too expensive, yet they — 
along with their local providers, like my company — have no recourse, then 
please continue this line of inquiry. There are solutions out there that can help 
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your constituents and my customers achieve a better viewing experience, and 
we must be bold enough to look everywhere for answers. 

My company and the more than 1,000 like it stand ready to be the advanced 
guard in providing new telecommunications and video services to customers in rural 
America and in smaller markets. But we won’t be able to do it if the practices and 
price increases of the programming giants remain unchecked. As a result, for cus- 
tomers in smaller markets and rural areas to benefit from the advanced services 
my company can offer, the following must happen: 

1. Local providers and customers must have more choice and flexibility in how pro- 

gramming channels are priced and packaged; 

2. The programming pricing gap between the biggest and smallest providers must 

be closed; 

3. Tying and bundling of programming channels by the media giants must end; 

4. Further tying through retransmission consent must be eliminated; and, 

5. The programming media giants must disclose what they are charging local pro- 

viders and customers. 

I would like to sincerely thank the Committee again for allowing me to speak be- 
fore you today. 


EXHIBIT 1 — Ownership of the Top 50 Programming Channels 


Channel 


Ownership 


BET Viacom/CBS 

CMT Viacom/CBS 

MTV Viacom/CBS 

Nickelodeon Viacom/CBS 

Spike Viacom/CBS 

TV Land Viacom/CBS 

VH1 Viacom/CBS 

Comedy Central Viacom/CBS 

ABC Family Walt Disney Co./ABC 

Disney Walt Disney Co./ABC 

ESPN Walt Disney Co./ABC 

ESPN2 Walt Disney Co./ABC 

Lifetime Walt Disney Co./Hea rst 

A&E Hearst/ABC/NBC 

History Hearst/ABC/NBC 

CNBC G E/NBC 

MSNBC G E/NBC 

Sci-fi G E/NBC 

USA G E/NBC 

Bravo G E/NBC 

Shop NBC G E/NBC 

Fox News News Corp. 

Fox Sports News Corp. 

FX News Corp. 

Speed News Corp. 

TV Guide News Corp. 

CNN Time Warner/Turner 

Headline News Tune Warner/Turner 

TBS Time Warner/Turner 

TCM Time Warner/Turner 

TNT Time Warner/Turner 

TOON Time Warner/Turner 

Court TV Time Warner/Liberty Group 

Animal Planet Liberty Media 

Discovery Liberty Media 

Travel Liberty Media 

TLC Liberty Media 

Golf Comcast Corp. 

Outdoor Lite Comcast Corp. 

E! Comcast Corp. 

QVC Comcast Corp. 

HGTV Scripps Company 

Food Scripps Company 

AMC Rambow/Cablevision Systems 

C-Span National Cable Satellite Corp 
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EXHIBIT 1 — Ownership of the Top 50 Programming Channels — Continued 


Channel Ownership 


C-Span II National Cable Satellite Corp. 

WGN Tribune Company 

Hallmark Crown Media Holdings 

Weather Landmark Communications 

HSN IAC/1 nterAct i veCorp . 


EXHIBIT 2 — Channels Carried Through Retransmission Consent 


Program Service 


Ownership 


FX News Corp. 

Fox News News Corp. 

Speed News Corp. 

National Geographic News Corp. 

Fox Movie Network News Corp. 

Fox Sports World News Corp. 

Fuel News Corp. 

ESPN2 Walt Disney Co./ABC 

ESPN Classic Walt Disney Co./ABC 

ESPNews Walt Disney Co./ABC 

Disney from premium to basic Walt Disney Co./ABC 

Toon Disney Walt Disney Co./ABC 

SoapNet Walt Disney Co./ABC 

Lifetime Movie Network Walt Disney Co./Hearst 

Lifetime Real Women Walt Disney Co./Hearst 

MSNBC G E/NBC 

CNBC G E/NBC 

Shop NBC G E/NBC 

Olympic Surcharges for MSNBC/CNBC GE/NBC 

Comedy Central Viacom/CBS 

MTV Espanol Viacom/CBS 

MTV Hits Viacom/CBS 

MTV2 Viacom/CBS 

Nick GAS Viacom/CBS 

Nicktoons Viacom/CBS 

Noggin Viacom/CBS 

VH1 Classic Viacom/CBS 

VH1 Country Viacom/CBS 


Comparing this with the Top Fifty Channels in Exhibit 1 demonstrates how cer- 
tain members of the Big Five have used retransmission consent to gain a significant 
portion of analog and digital channel capacity. 

Mr. Upton. Mr. Pyne, thank you. 

TESTIMONY OF BEN PYNE 

Mr. Pyne. Thank you and good morning. Thank you, Chairman 
Upton, Ranking Member Markey and the rest of the distinguished 
subcommittee, for inviting me to today. One of my principal respon- 
sibilities is working with the 10 ABC-owned television stations to 
negotiate retransmission agreements with cable and satellite oper- 
ators. Since the topic of retransmission consent has arisen during 
the debate on a la carte programming, I would like to address the 
continued importance of the concept and put to rest any misunder- 
standing about its application in the marketplace. 

Before discussing retransmission consent, I would be remiss if I 
didn’t state for the record that government action to require or fa- 
cilitate a la carte or tiered subscription television offerings would 
result in consumers paying more and receiving less. A la carte or 
tiering would drain advertising revenues from the system and pre- 
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cipitate increased equipment, marketing and transaction costs. 
Taken together, these decreased revenues and increased costs 
would result in sharply higher consumer rates with drastically re- 
duced programming output and programming choices for con- 
sumers. 

If concerns about indecency are driving a la carte or so-called 
family tiers, we at Disney believe a better solution would be appli- 
cation of a uniform approach to indecency across broadcast and ex- 
panded basic cable platforms. Government-inspired a la carte or 
tiering will inevitably drag this body into rate and content regula- 
tion. This is an unnecessary step since the marketplace is pro- 
viding consumer choice with an array of packages available with 
many different pricing options. 

The marketplace is also at work in striking in balance between 
cable and satellite operators’ needs for an indispensable broadcast 
programming and the broadcaster’s reasonable demand that it be 
compensated for the billions of dollars invested in that program- 
ming each year. This concept, known as retransmission consent, 
has worked well since Congress established it in 1992. Unfortu- 
nately, some have sought to muddy the debate over a la carte pro- 
gramming by hurling spurious allegations about the use of this 
process. 

In order to put these allegations in proper context, some history 
may be helpful. Several of you were on this panel and played key 
roles in authoring the Cable Television Consumer Protection Act of 
1992. In passing that legislation, Congress concluded that, quote, 
“A very substantial portion of the fees which customers pay to 
cable systems is attributable to the value they receive from watch- 
ing broadcast signals,” end quote. “And public policy should not 
support a system,” quote again, “under which broadcasters, in ef- 
fect, subsidize the establishment of their chief competitors,” end 
quote. 

The 1992 act required the cable systems to attain the consent of 
and to compensate the owner of a broadcast channel before under- 
taking to sell that channel to consumers. Thus, retransmission con- 
sent is not regulatory intervention into the free market but a con- 
gressional recognition of free market principles, namely that broad- 
casters, like any other business in this country, should be com- 
pensated for their product if sold by another entity. Publicly avail- 
able data from Paul Kagan Associates makes clear that at ABC 
last year we spent $3.1 billion on programming. 

Now, if you listen to those who seek to turn the clock back to the 
pre-1992 regime, you will hear fanciful tales of defenseless cable or 
satellite operators being force-fed channels they do not want or lack 
the capacity to carry. Let me make very clear for the record that 
we at ABC offer cable operators a stand-alone cash deal for ABC 
retransmission consent. By that I mean that if the cable operator 
agrees to pay cash for the carriage of ABC in the 10 markets we 
own stations and negotiate retransmission consent agreements, 
then there is no additional obligation to carry any Disney, ABC or 
ESPN programming. To the extent cable or satellite operators de- 
cide not to accept ABC’s stand-alone cash offer and instead elect 
the alternative to carry programming, that decision is made by the 
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operators, not us. If they so elect, we attempt to work with them 
to customize a reasonable offer to address their particular needs. 

It is important to note that the concept of carriage instead of 
cash originated with the operators, not the broadcasters. In fact, in 
the wake of the 1992 act, almost every broadcaster sought cash and 
nearly cable operator said no. This standoff was resolved when 
three of the then four major broadcast networks agreed to pro- 
posals initiated by cable operators to grant retransmission consents 
for network-owned stations in return for cable carriage of and pay- 
ment for new network-owned cable channels. 

The American Cable Association, which is represented here 
today, has termed our approximately 70 to 80 cent offer as a sham. 
Nothing could be further from the truth. ACA’s petition to the FCC 
makes clear that its objection is not that the cash option isn’t of- 
fered to small operators, it is just that they don’t want to pay it 
or anything for broadcast programming. With your permission, Mr. 
Chairman, I would like the retransmission consent economic anal- 
ysis, prepared by Economists, Inc. entered into the record. Their 
analysis makes it clear that our offer is not only reasonable but the 
fair market value is easily in the range of $1.42 to $2.09 per sub- 
scriber per month. 

We offer flexibility in striking these retransmission consent 
agreements with our rural cable partners. This is reflected by the 
volume discount deals that ESPN has reached with the National 
Cable Television Cooperative. ABC will continue to work in good 
faith to accommodate the needs of smaller cable systems. With the 
growing success of satellite competition, we recognize the pressure 
some rural and small operators are under. The vast number of re- 
transmission consent negotiations never become acrimonious or 
spill onto the headlines. In fact, Congress got it right in 1992 when 
it decided to embrace the marketplace as the proper venue for 
these deals to be hammered out. 

Thank you, and I am happy to answer any questions. 

[The prepared statement of Ben Pyne follows:] 

Prepared Statement of Ben Pyne, Executive Vice President, Disney and 
ESPN Networks Affiliate Sales and Marketing 

Good Morning. My name is Ben Pyne. I’m Executive Vice President, Disney and 
ESPN Networks Affiliated Sales and Marketing. Thank you Chairman Upton, Rank- 
ing Member Markey and the rest of the distinguished subcommittee for inviting me 
to testify today. 

The topic before the Committee is one of vital interest to The Walt Disney Com- 
pany. In my position, I have the pleasure of working with ABC and all of the cable 
networks under the Disney umbrella. One of my principle responsibilities is working 
with the ten ABC Owned Television Stations to negotiate retransmission agree- 
ments with cable and satellite operators. 

Since the topic of retransmission consent has arisen during the debate on a la 
carte programming, I would like to address the continued importance of the concept 
and put to rest any misunderstanding about its application in the marketplace. 

Before discussing retransmission consent, I would be remiss if I didn’t state for 
the record that government action to require or facilitate a la carte or tiered sub- 
scription television offerings would result in consumers paying more and receiving 
less. A la carte or tiering would drain advertising revenues from the system and 
precipitate increased equipment, marketing and transaction costs. Taken together, 
these decreased revenues and increased costs would result in sharply higher con- 
sumer rates with drastically reduced programming output and programming choices 
for consumers. 
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If concerns about indecency are driving a la carte or so-called family tiers, we at 
Disney believe a better solution would be application of a uniform approach to inde- 
cency across broadcast and expanded basic cable platforms. 

Government-inspired a la carte or tiering will inevitably drag this body into rate 
and content regulation. This is an unnecessary step since the marketplace is pro- 
viding consumer choice, with an array of packages available with many different 
pricing options. 

The marketplace is also at work in striking a balance between cable or satellite 
operators need for indispensable broadcast programming and the broadcaster’s rea- 
sonable demand that it be compensated for the billions of dollars invested in that 
programming. 

This concept, known as retransmission consent, has worked well since Congress 
established it in 1992. 

Unfortunately, some have sought to muddy the debate over a la carte program- 
ming by hurling spurious allegations about the use of this process. 

In order to put these allegations in proper context, some history may be helpful. 
Several of you were on this panel and played key roles in authoring The Cable Tele- 
vision Consumer Protection Act of 1992. In passing that legislation, Congress con- 
cluded that “a very substantial portion of the fees which customers pay to cable sys- 
tems is attributable to the value they receive from watching broadcast signals” and 
public policy should not support a system “under which broadcasters in effect sub- 
sidize the establishment of their chief competitors.” 

The ’92 Act required the cable systems to obtain the consent of, and to com- 
pensate the owner of, a broadcast channel before undertaking to sell that channel 
to consumers. Thus, retransmission consent is not regulatory intervention into the 
free market, but a Congressional recognition of free market principles, namely that 
broadcasters — like any other business-should be compensated for their product if 
sold by another entity. 

Publicly available data from Paul Kagan Associates makes clear that at ABC last 
year we spent $3.1 billion on programming. Even in Washington that’s real money! 

Now if you listen to those who seek to turn the clock back to the pre-1992 regime, 
you will hear fanciful tales of defenseless cable or satellite operators being force fed 
channels they do not want or lack the capacity to carry. 

Let me make very clear for the record that an intial offer from our Company is 
a cash stand-alone deal. 

By that I mean that if the cable operator agrees to pay cash for the carriage of 
ABC in the ten markets we own stations and negotiate retransmission consent 
agreements, then there is no additional obligation to carry any Disney/ABC/ESPN 
programming. 

To the extent cable or satellite operators decide not to accept ABC’s stand-alone 
cash offer, and instead elect the alternative to carry programming, that decision is 
made by the operators, not us. If they so elect, we attempt to work with them to 
customize a reasonable offer to address their particular needs. 

It is important to note that the concept of carriage instead of cash originated with 
the operators not the broadcasters. In fact in the wake of the 1992 Act, almost every 
broadcaster sought cash and nearly every cable operator said no. This standoff was 
resolved when three of the then four major broadcast networks agreed to proposals 
initiated by cable operators to grant retransmission consent for network-owned sta- 
tions in return for cable carriage of, and payment for, new network-owned cable 
channels. 

The American Cable Association, which is represented here today, has termed our 
approximately $.70 to $.80 offer as a “sham.” Nothing could be further from the 
truth. ACA’s petition to the FCC makes clear that it’s objection is not that the cash 
option isn’t offered to small operators, it’s just that they don’t want to pay it or any- 
thing for broadcast programming. 

With your permission Mr. Chairman, I would like a Retransmission Consent Eco- 
nomic Analysis prepared by Economists Inc., entered into the Record. Their analysis 
makes it clear that our offer is not only reasonable, but the fair market value is 
easily in the range of $1.42 to $2.09 per subscriber per month. 

We offer flexibility in striking these retransmission consent agreements with our 
rural cable partners. This is reflected by the volume discounts deals that ESPN has 
reached with the National Cable Television Cooperative. If some small cable opera- 
tors refuse to pay cash for carriage and also have capacity constraints to carry other 
channels, we work with them to find capacity on other systems they might operate. 

ABC will continue to work in good faith to accommodate the needs of smaller 
cable system operators. With the growing success of satellite competition, we recog- 
nize the pressure some rural and small operators are under. 
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The vast number of retransmission consent negotiations never become acri- 
monious or spill onto the headlines. In fact, Congress got it right in 1992 when it 
decided to embrace the marketplace as the proper venue for these deals to be ham- 
mered out. We believe the marketplace is serving consumers and that the legacy 
of government regulation of cable prices and packages has been counterproductive. 

Thank you and I’m happy to answer any questions. 

Mr. Upton. Thank you. Without objection, it will be entered into 
the record. 

[The economic analysis follows:] 

The Fair Market Value 


of Local Cable Retransmission Rights 


for Selected ABC Owned Stations 


BY 

Michael G. Baumann 

AND 

Kent W. Mikkelsen 


July 15, 2004 


E conomists Incorporated 


Washington DC 
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Executive Summary 

The analysis examines the fair market value of local cable retransmission rights 
for ABC owned broadcast television station signals in three DMAs — Philadelphia, Flint, 
and Toledo. 1 (These stations will be referred to individually as an “ABC Owned Station” 
and collectively as the “ABC Owned Stations.”) The analysis is based on three 
benchmarks. The first benchmark begins with an estimate of the retail price charged for 
the ABC Owned Station signals by DirecTV and DISH Network and works back to a 
corresponding license fee. The second benchmark begins with an estimate of what a local 
cable operator in each area charges its subscribers for the ABC Owned Station signal, and 
works back to a corresponding license fee. The third benchmark starts with an 
econometric analysis of the relationship between the license fees of basic cable networks 
and what those networks spend on programming, and then estimates the license fees that 
the ABC Owned Station signals would have commanded, given ABC’s expenditures on 
programming, had they been basic cable networks. Using the average of the estimates 
produced by the benchmarks in each market, the fair market value of the retransmission 
right for the ABC Owned Station signals in the markets considered ranges from $2.00 to 
$2.09 per subscriber per month. 


These markets were selected for analysis by ABC. The three markets include one large market, 
Philadelphia, and the two smallest markets in which ABC owns stations. 


Economists Incorporated 




129 


Introduction 

Local broadcast stations, especially network affiliates, are an important part of the 
services provided by cable systems. Indeed, cable television got its start more than 50 
years ago by offering improved reception of local broadcast station signals. Although 
cable systems now offer many other services, local broadcast station signals remain a key 
source of consumer demand for cable. This is not surprising. Local broadcast stations 
carry popular local news, weather and sports programming. Also, the national network 
entertainment, news and sports programming carried by network affiliates remains 
among the most popular programming on television. Actual and potential cable 
subscribers place a high value on this programming. 

Cable carriage of local broadcast station signals produces revenues for cable 
operators. A cable operator may charge a higher subscription price for a package of 
programming networks if local broadcast station signals are included in the package. 
Alternatively, at any given subscription price, there will be more subscribers and more 
subscription revenue if local broadcast station signals are carried. Further, having more 
subscribers means that the cable operator can generate more revenue from the sale of 
local advertising and other services. In these respects, local broadcast station signals play 
a role similar to popular cable networks and other sources of cable content. 

In order to generate subscriber and advertiser revenues, cable operators distribute 
cable networks, such as A&E, CNN, and Discovery, to their subscribers and pay monthly 
per subscriber fees to cable networks for such rights. Most cable networks sell advertising 
spots to national advertisers, and some also provide local ad availabilities to cable 
operators who in turn sell such local advertising spots to local advertisers. 

Federal law establishes two methods by which cable systems carry local broadcast 
station signals — must carry and retransmission consent. Under must carry, cable systems 
are not required to pay local broadcast stations for the right to distribute the local 
broadcast station signals that they are required by federal law to carry. However, a local 
broadcast station may elect hstead to exercise its right to grant retransmission consent. 
Under retransmission consent, cable systems are not required to carry the local broadcast 
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station’s signal, but must negotiate with the local broadcast station if they decide to carry 
the broadcast station’s signal. 

Broadcasters and cable operators negotiate retransmission consent agreements 
under rules established by the FCC. The outcome of such bargaining may result in a 
complex agreement. Cable operators often choose to provide alternative consideration 
such as carriage of cable networks that are affiliated with the broadcaster in lieu of cash 
payment. Because the details of each negotiation vary from one cable operator to another, 
and because the specific details of these agreements are generally confidential, a market 
price for retransmission consent rights is not transparent. 

The Walt Disney Company requested us to examine two related questions arising 
from these circumstances. First, what is the relationship between a cash payment that a 
cable operator might pay for retransmission consent rights and the terms of alternative 
arrangements to which a local broadcast station owner and a cable operator might agree? 
As the next section explains, there are several ways that a local broadcast station owner 
that is affiliated with a cable network or cable networks can be compensated for 
retransmission consent rights. Second, since the market price for retransmission consent 
rights is not transparent, what is the estimated fair market price for the retransmission 
consent rights of the ABC Owned Station signals? By fair market price we simply mean 
the price that would be observed if retransmission consent rights were traded in cash-only 
transactions. Using only public or third-party data, we take three approaches: 

• First, we observe the retail prices currently charged by DirecTV and DISH 
Network, two leading satellite operators, for their packages of local broadcast 
signals in each market, and we work backwards to estimate a license fee for 
the ABC Owned Station signal that is part of that package. Estimates range 
from $0.97 to $1.23 per subscriber per month. 

• Second, we observe the retail price currently charged by a local cable operator 
in each of the markets for the tier of programming that includes local 
broadcast station signals, and we again work backwards to estimate a license 
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fee for the applicable ABC Owned Station signal, which s part of that tier. 
This estimate ranges from $1.90 to $3.06 per subscriber per month. 

• Third, we observe the relationship between what cable operators in general 
pay in monthly per subscriber license fees for basic cable networks and the 
value of basic cable networks as measured by what each spends on 
programming. After adjusting for the ability of the cable operator to generate 
revenues from local ad availabilities on certain cable networks, we use the 
license fee/program cost relationship to estimate what the license fee would 
have been for the selected ABC Owned Station signals in 2003 if they were 
basic cable networks. That estimate is $2.27 per svbscriber per month. 

Taking an average of the benchmark estimates for each market yields a fair 
market valuation of the retransmission rights for the selected ABC Owned Station signals 
ranging from $2.00 to $2.09 per sibscriber per month. 
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Cash or Carriage? 

Under the retransmission consent rules, cable operators and direct broadcast 
satellite distributors (collectively, multichannel video programming distributors or 
“MVPDs”) and local broadcast television stations negotiate the terms under which 
MVPDs will Ktransmit the applicable television station(s)’s signal(s). Congress created 
retransmission consent rights as part of the Cable Television Consumer Protection and 
Competition Act of 1992. When the first transactions concerning these rights were 
negotiated, leading cable operators insisted that they would make no cash payments to 
broadcasters and subsequently initiated discussions related to launching new cable 
networks as possible consideration for retransmission consent rights in lieu of cash 
payments. Eventually, agreements were reached between the broadcast networks and the 
major cable operators that provided for the cable operators to carry various new broadcast 
network-owned cable programming services in return for retransmission consent rights to 
local broadcast station signals. Today, cable operators carrying cable networks as 
consideration for retransmission consent rights is a common practice. The FCC noted this 
practice in a 2000 order, and also observed that the practice is presumptively lawful. 2 

According to ABC officials, ABC offers cable systems the right to retransmit the 
signals of its owned stations for approximately $0.70 to $0.80 per subscriber per month. 
Cable operators usually decline ABC’s cash offer and instead negotiate a customized deal 
that compensates ABC while meeting the operators’ particular needs. We understand that 
ABC is open to any options that provide ABC with fair consideration for its owned 
station signals, and ABC works with cable operators to determine what form that 
consideration may take if the cash option is not accepted by the cable operators. 

To illustrate, the following are some of the alternatives ABC has used in order to 
address the particular circumstances of individual operators: (a) a cable cperator may 


FCC, First Report and Order, In the Matter of Implementation of the Satellite Home Viewer 
Improvement Act of 1999 and Retransmission Consent Issues: Good Faith Negotiation and 
Exclusivity, CS Docket No. 99-363, released March 16, 2000, 5j 56, point 3. 
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agree to launch or reposition a cable network to reach more subscribers; (b) a cable 
operator could extend the term of an existing cable network distribution agreement; and 
(c) if a cable operator faces capacity constraints in a cable system within an ABC Owned 
Station’s DMA, the operator may agree to launch a cable network outside of the 
applicable DMA. From an economic perspective, the opportunity to transact in a variety 
of “currencies”may increase the potential gains to the two parties from a transaction, but 
it does not alter the parties’ respective shares of the gains. Under the various options that 
ABC offers to cable operators, ABC simply attempts to obtain consideration comparable 
to the cash option. 
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Estimated Fair Market Price 

Using DirecTV and DISH Network prices as a benchmark 

DirecTV and DISH Network are the two major direct broadcast satellite (DBS) 
providers in the United States, with a current combined total of over twenty million 
subscribers. Legislation enacted in 1999 gave DirecTV and DISH Network the right to 
carry local broadcast stations. Both companies compete with cable television operators 
for subscribers, and both carry many of the same networks as cable systems. We 
therefore assume that DirecTV and DISH Network subscribers are representative of cable 
subscribers in their valuation of local broadcast signals, and that the relationship between 
wholesale and retail prices for such programming on DirecTV and DISH Network is 
indicative of the corresponding relationship for cable systems, and vice versa. 

Any subscriber to DirecTV in a market where DirecTV provides local signals can 
add a package of focal broadcast channels for $6.00 per month. 3 DirecTV currently offers 
such local programming in Philadelphia and Flint. 4 A subscriber to DISH Network in 
those markets with a local signal package can add the package for $5.99 per month. 
DISH Network also currently offers a local programming package in Philadelphia and 
Flint. Given the competitive importance to DBS services of offering local channels, DBS 
providers may provide these packages at reduced rates to spur subscribership. 5 If so, our 
estimates based on this benchmark will understate the fair market value of retransmission 
rights. 


Beginning in March 2004, if a subscriber purchases a DirecTV package with local channels, the 
subscriber gets a $3 bundling discount. But if the subscriber only had Select Choice or some kind 
of special package or a complimentary package, and wanted to add the local channels, then the 
additional cost would be $6. See copy of a June 2004 DirecTV monthly statement attached as 
Appendix A . 

DirecTV plans to begin offering local signals in Toledo in 2004. 

The FCC noted that the growth in DBS subscribers is, in part, attributable to the authority granted 
to them to distribute local broadcast television stations. FCC, Tenth Annual Report: Annual 
Assessment of the Status of Competition in the Market for the Delivery of Video Programming, 
MB Docket 03-172, m 65. 
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In each market, both the DirecTV and DISH Network packages include 
programming from several local stations. It is unlikely, however, that the signals have 
equal value, either to subscribers or to DirecTV or DISH Network in attracting 
subscribers. For purposes of our analysis we assume that the value of the stations 
included in either the DirecTV or DISH Network local package is proportional to the 
stations' shares- of local audience. 6 Using data from the May 2004 sweeps, we determine 
the total day viewing share of each programming service included in each market’s local 
channel package. 7 We then compute each ABC Owned Station signal’s share of viewing 
relative to all services in the package. 

We attribute to each ABC Owned Station signal a percentage of the retail value of 
the local channel package based on its relative share of viewing of services in the 
package. The results are presented in Table 1. The implied retail value fir an ABC 
Owned Station signal ranges from $1.64 to $2.08 based on the DISH Network price and 
from $1.65 to $2.09 based on the DirecTV price. 


Table 1: Estimated retail value of ABC Owned Station signals 
based on DBS fees 



DISH Network ($5.99/mo.) 

DirecTV ($6.00/mo.) 


ABC Owned 

Attributed 

ABC Owned 

Attributed 

Market 

Station 

Value 

Station 

Value 


Viewing Share 


Viewing Share 


Flint 

34.8% 

$2.08 

34.8% 

$2.09 

Philadelphia 

27.5% 

$1.64 

27.5% 

$1.65 

Toledo 

n.a. 

n.a. 

n.a. 

n.a. 


To derive an estimate of market value fir local broadcast retransmission rights, 
we need to translate this retail value into a corresponding wholesale value or license fee. 


Viewers’ demand or willingness to pay for programming is not the same as ratings or viewing 
shares. In theory, programming with a relatively small audience that is intensely interested may 
command higher revenue than programming that attracts a larger but less interested audience. 
Lacking direct measures of viewer willingness to pay for individual broadcast networks, we use 
ratings and viewing shares as an approximation. 

Underlying data are from Nielsen. 
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To do this, we make use of the relationship between wholesale license fees and 
subscriber prices observed for other programming. In 2002, wholesale revenue for 
premium services was about 59 percent of retail revenue for such services. 8 Applying this 
percentage implies that the wholesale value to ABC Owned Station signals would range 
from $0.97 to $1.23, based on both the DISH Network prices and the DirecTV prices. 
See Table 2. This percentage is equivalent to a retail markup over wholesale of about 70 
percent. Since DBS providers would likely apply a very low or no markup to the license 
fee given the competitive importance of local signals to DBS services, as noted above, 
the actual retail markup may well be lower than 70 percent and therefore the wholesale 
values are likely to be higher than estimated here. 


Table 2: Estimated wholesale value of ABC Owned Station signals 
based on DBS fees 


Market 

DISH Network 

DirecTV 

Flint 

$1.23 

$1.23 

Philadelphia 

$0.97 

$0.97 

Toledo 

n.a. 

n.a. 


Using the local cable operator 's basic tier price as a benchmark 

Our second approach to estimating a fair market value for retransmission of the 
ABC Owned Station signals is to look at the retail price a local cable operator charges for 
the service tier that includes the ABC broadcast station and then work backwards to an 
implied wholesale value, 9 

Most cable operators provide a Basic Service Tier that fractions primarily as a 
“reception” package. The tier is typically composed of local broadcast television stations 
and government access channels. Most likely, as with the satellite local signal packages, 
this price is below fair market value. Although some cable television prices have recently 


Kagan World Media, The Pay TV Newsletter , July 31. 2002, p. 3. Kagan estimated that the 
wholesale percentage of retail revenue was 59.1 percent in 2002 and would be about 59.5 percent 
in 2004, 

The cable operators selected were identified as serving the named city. 
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been deregulated at the federal level, basic tier prices remain regulated by state and local 
authorities. Such tiers are often offered at a discount for regulatory or public relations 
reasons, to satisfy agreements with local agencies or to improve relations with the FCC or 
franchise authorities. Historically, few cable subscribers have opted for only this basic 
service. Therefore, cable operators lose little by offering a low price. Nevertheless, we 
assume that the Basic Service Tier price reflects market value. If the retail price is below 
fair market value, our estimate of the corresponding wholesale price again understates the 
fair market value of retransmission rights. 

We again assume that the value attributable to an individual channel on this tier is 
proportional to its ratings relative to all the channels on the tier. 10 See Table 3. 


Table 3: Estimated value of ABC Owned Station signals 
based on cable operator fees 


Market 

Operator 

Rate 

Number 

of 

Channels 

ABC Owne d 
Station 

Vie wing 
Share 

Attributed 

Retail 

Value 

Estimated 

Wholesale 

Value 

Flint 

Comcast 

$12.75 

19 

33.3% 

$4.25 

$2.51 

Philadelphia 

(19132) 

- Comcast 

$15.60 

32 

27.5% 

$4.28 

$2.53 

Philadelphia 

(19102) 

Comcast 

$20.00 

34 

25.9% 

$5.19 

$3.06 

Toledo 

Buckeye 

$12.15 

19 

26.5% 

$3.22 

$1.90 


Based on the relative share of viewing in each market, approximately 20 percent 
to 30 percent of the value of the basic service tier is attributable to the ABC Owned 
Station signal. The retail value attributed to the ABC Owned Station signals ranges from 
$3.22 to $5.19. We again assume that the wholesale value is 59 percent of the retail 
value. This implies a wholesale value, or retransmission license fee, ranging from $1.90 
to $3.06 for the ABC Owned Station signals. 


See note 6. Many services on the basic service tier have no ratings reported by Nielsen. The 
absence of ratings data generally implies that the audiences are too small to be measured 
accurately. We assumed that these services had a zero share. 
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Using cable network license fees as a benchmark 

Our third approach to the question of estimating the fair market value of local 
cable retransmission rights to the ABC Owned Station signals relies on what cable 
operators pay for various cable networks. The economic foundation of basic cable 
networks is the cable operators’ ability to distribute cable networks to viewers for 
monthly subscription fees as well as to deliver audiences to advertisers. Cable operators 
pay license fees to distribute cable networks, such as ESPN or CNN. These license fees 
(wholesale prices) are determined by free market competition. 

There is a strong correlation between the license fees paid by cable operators to 
cable networks and the level of programming expenditure by those cable networks. See 
Figure l. 11 It is not surprising to find that more popular, expensively-produced cable 
networks have higher license fees than do less popular cable networks. We rely on this 
relationship between cable network programming expense and cable network license fees 
to project the value of broadcast station signal retransmission consent rights based on 
broadcast network programming expenses. 12 


Data from Kagan Research, Economics of Basic Cable Networks 2005: Key Spreadsheets , June 
2004. Programming expenses and license fees expressed in real 2003 dollars using the GDP 
implicit price deflator. 

The fee cable operators (and ultimately, viewers) are willing to pay for a program service depends 
on the quality or attractiveness of the programming provided. Higher perceived programming 
quality, in turn, is directly related to programming expense. This is so because competition among 
distributors drives up the prices of the most attractive program services. Therefore, one would 
expect that license fees per subscriber would increase as programming expenditures increase, 
other things equal. See B. Owen and S. Wildman, Video Economics , 144-150 (1992); B. Litman, 
Predicting Success of Theatrical Movies: An Empirical Study, 16 Journal of Popular Culture 159 
(1983); and M. Blumenthal, Auctions with Constrained Information: Blind Bidding for Motion 
Pictures , 70 Review of Economics and Statistics 191 (1988). 
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Figure 1: Cable network license fees versus programming expenses, 1992-2003 

(in real 2003 dollars) 



Although very important, program expense is not the only factor that explains the 
license fees commanded by cable networks. Many cable networks receive not just license 
fees from cable operators but also advertising revenues from national advertisers. Each 
cable network must decide how to trade off these two sources of revenue. Other things 
being equal, if a cable network’s per subscriber wholesale license fee is lower, cable 
operators will provide it to more subscribers than more expensive cable networks. Such 
more widely distributed cable networks will accordingly be more attractive to advertisers 
and could result in greater advertising revenue. This tradeoff has become more important 
as the cable advertising marketplace has grown in the last decade. Our analysis takes this 
tradeoff into account. 

A related issue in understanding cable network license fees is the availability of 
local advertising spots. A cable operator will be willing to pay more, other things being 
equal, for a cable network that provides opportunities for the cable operator to sell local 
advertising spots. In doing this, of course, the cable network gives up the opportunity to 
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sell such spots to national advertisers. Because local cable advertising has grown in 
importance, this effect must now also be taken into account for purposes of estimating the 
fair market value of broadcast retransmission rights. 

Kagan Research’s publication Economics of Basic Cable Networks 2005 provides 
data regarding basic cable networks. 13 For purposes of our analysis, we use data on 94 
cable networks for 12 years (not all cable networks were in operation in every year), as 
depicted in Figure I. 14 We adjust these data for inflation and then use an econometric 
technique (regression analysis) to estimate the overall average relationship between 
license fees and programming expenditures. See Appendix B. We apply the resulting 
relationship to programming expenditures by the ABC network in 2003 as reported By 
Kagan Research. 15 The result is an imputed monthly license fee that the ABC network 
could command as a basic cable network. 16 That number is $3.00 per subscriber per 
month. 


As indicated above, economic analysis of the cable industry suggests that we 
should also take into account the growing importance of cable advertising revenue. In 
theory, this should tend to reduce license fees. We account for this by including for each 
cable network an estimate of its advertising revenue in each year. The result is that the 
imputed monthly license fee for the ABC network drops to $2.81 for the year 2003. 


The FCC regularly relies on the industry statistics and projections by Kagan Research in its 
rulemaking decisions and analyses of the video industry. See, e.g., FCC, Tenth Annual, Report, 
Annual Assessment of the Status of Competition in Markets for the Delivery of Video 
Programming, MB- Docket 03-172. 

The Economics of Basic Cable Networks 2005 lists subscriber, license fee and programming 
erqrense data for 120 cable networks. For various reasons, 26 networks were excluded from the 
analysis — 8 had data starting only in 2004; 9 had only one year of usable data; 3 were premium 
networks for part of the time period; 5 were Spanish language; and 1 was a delayed feed of 
another. 

Kagan Research, “Broadcast Network Economics, 2001-2003,” TV Program Investor, May 27, 
2004. 

The prediction relates to the average fee paid by all cable operators. To apply this methodology to 
an individual cable operator we would need to know that operator’s license fees for the cable 
networks it carries and that operator’s local advertising revenues per network. 
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As explained above, cable operators derive local advertising revenue from some 
cable networks. Broadcast station signals do not afford such an opportunity, and other 
things being equal this reduces the value of broadcast station signals to cable operators 
relative to cable networks that offer local advertising availabilities. To account for the 
value of local advertising availabilities to cable operators, we include a variable that 
measures the value of local cable advertising atributable to each cable network. The 
effect of this adjustment is to reduce the imputed value of the ABC network monthly 
license fee to $2.27 per subscriber. 

The preceding analysis may understate the value of the ABC Owned Station 
signals because it does not take into account the value of local and other non- network 
programming. Our evaluation of the ABC network if it were a basic cable channel omits 
any consideration of the local content of the ABC stations’ signals. The cable networks 
used to estimate tie value of ABC retransmission rights generally do not offer local 
content. If it were possible to take this into account it would likely increase the Icense 
fee that an ABC Owned Station signal could command above the value associated with 
the ABC network programming. 
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Conclusion 

Table 4 summarizes the estimated values of the ABC Owned Station signals from 
each of the three methods. 


Table 4: Summary of retransmission value estimates 


Market 

DBS 

Cable i 

Regression 

Average 

Flint 

$1.23, $1.23 

$2.51 

$2.27 

$2.00 

Philadelphia 

$0.97, $0.97 

$2.53, $3.06 

$2.27 

$2.01 

Toledo 

n.a. 

$1.90 

$2.27 

$2.09 


If we give the average value of each method’s estimate obtained within a market 
equal weight, we obtain the average valuation reported in the last column of Table 4. 
Using these averages, the fair market value of the retransmission right for the ABC 
Owned Station signals in the markets considered ranges from $2.00 to $2.09 per 
subscriber per month. 
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Appendix A: Sample DirecTV Monthly Statement 



Vi*w Statements 
Payment History 

Customer Profile 
Payment Profile 
Terms and Commons 
Logout 


Monthly Statement 


Billina Address 



Service Address: 



HERMOSA BEACH, CA 
90254-** 


outlet* 



Not Due 61 3037*64 He payment due 


'wmmmwBmmm 


SHI Statement Onto 

Previous Balance 

0.00 

06/09/2004 

{ ) Payments and credits 

15.98 


(♦) Current charges and taxes 

15 98 


- amount oue 

60.00 

nmwwv . 

Access Start End Description 

Card 

Previous Balance 

Amount 

0.00 

06/09/04 

1405-353192 

Payment Thank You - VISA 

Subscriptions 

15.98 

06/08/04 07/07/04 Premier Bonus: You Seva S4.99 DIRECTV 
DVR 

06/08/04 07/07/04 Complimentary TOTAL CHOICE PREMIER 

0.00 

0.00 

06/08/0* 07/07/04 Monthly Your Local Channels 

6.00 

1382-142063 

Subscriptions 


06/09/04 

Additional Receiver 

4.99 

1390-093225 

Subscriptions 


06/09/04 

Additional Receiver 

4,99 


AMOUNT DUE 

60.00 
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Appendix B: A statistical model of television network license fees 


The fees MVPDs (and ultimately, viewers) are willing to pay for programs 
depend on the quality of the programs provided. Higher perceived program quality, in 
turn, is directly related to program expense. Therefore, one would expect that license fees 
per subscriber would increase as program expenditure increases: 17 

An appropriate statistical model relates cable network license fees to their main 
determinants, program expenditures and network advertising revenues. Once this 
relationship is estimated, the estimated model predicts a fair market value fee for tpe 
broadcast networks. The general form of the statistical model is as follows: 

Fee,-, = Po + p 1 • Program Expense,, + P 2 • Advertising Revenue,, 

+ P, • Year Dummy + e„ 

where Fee is the average per- subscriber per-month licensing fee, Program Expense is the 
annual program expenditure, Advertising Revenue is the annual net advertising revenue, 
e is a statistical error term, subscript i indicates network i, and subscript t indicates year t. 
The model allows for individual year-specific effects, P,. 

Two changes were made to this general form for the final version of the 
regression. First, since the license fee may depend on the ability of the cable operator to 
insert local advertising, a variable was included to account for local cable advertising 
revenue attributable to each network. 1S In addition, the intercept term, Po, is allowed to 


Data on license fees, program expenditures and the number of subscribers for 94 basic cable 
networks are obtained from Kagan Research, Economics of Basic Cable Networks 2005: Key 
Spreadsheets, June 2004, While Kagan provides data for 1 20 cable networks, 26 networks were 
excluded from the analysis. See footnote 13. 

Total local cable advertising revenue is from Paul Kagan Associates, The Kagan Media Index , 
September 30, 2000, and Kagan Media Money, August 29, 2003. The percentage of local ad 
revenue attributable to each cable network is from “Average Share of Local Cable Ad Revenue by 
Network,” Paul Kagan Associates, Broadband Advertising, December 13, 2001. Data on the share 
of local cable ad revenue were available only through 2000. Shares for 2001, 2002, and 2003 are 
assumed to be the same as in 2000. 
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vary by network, using the assumption that the intercept will be a function of the average 
program expenditure of the network over the observed period. 

The equation estimated is 

Fee,-, = Po * Average Program Expense,- + Pi • Program Expense,- , 

+ P 2 • Advertising Revenue,- , + p 3 • Local Advertising Revenue,-, 

+ P, • Year Dummy + £,-, 

where Average Program Expense is the average program expense over the period for 
which there exist data for the network and Local Advertising Revenue is the average per- 
subscriber per- month local advertising revenue. 


All variables are expressed in real 2003 dollars, using the GDP implicit price 
deflator. Standard (OLS) estimation of the model produces the following results: 19 

Model estimation results 



,F: 

Ft 2 : 

431.4 

0.9007 

Pr > F: 

Root MSE: 

<.0001 

0.0574 


Parameter 


Estimate 

T- value for 
Ho:Parameter=0 

Pr > |T| 

Std. Error of 
Estimate 

Po 


0.0001765 

4.74 

<.0001 

0.0000372 

Pi 


0.0009072 

26.55 

<.0001 

0.0000342 

P2 


-0.0003077 

-12.35 

<.0001 

0.0000249 

P3 


0.3718 

8.57 

<.0001 

0.04341 

P2003 


0.05161 

8.34 

<.0001 

0.00619 


The last term in the model is an error term, which is the difference between the predicted results 
and the actual observation. OLS, ordinary least squares, is a procedure that minimizes the sum of 
the squares of the error terms — hence, the phrase “least squares.” The OLS estimator is a standard 
statistical procedure that gives the best, straight-line, unbiased estimate of the relationship between 
the variables. 
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From the model results, it is possible to construct an equation that estimates the 
free market value of retransmission of the ABC Owned Station signals. For the program 
expense of the ABC Owned Stations we use the program expense of the ABC network. 
This is conservative since it ignores both expenditures on and the nature of local news, 
local sports, other locally originated programming and syndicated programming on the 
stations. ABC’s programming expenditure for 2003 was $3,010 million and its net 
advertising revenue in 2003 was $3,169 million. 20 ABC’s average annual real 
programming expenditure from 1992 through 2003 was $2,624.9 million. 21 Using these 
values gives an estimated license fee of $2.27 per sibscriber per month. 22 


“Broadcast Network Economics, 2001-2003,” Kagan Research, TV Program Investor, May 27, 
2004. 

“Broadcast Network Economics, 1991-1993,” Paul Kagan Associates, TV Program Investor, 
February 28, 1994; “Broadcast Network Economics, 1993-1998,” Paul Kagan Associates, TV 
Program Investor, April 15, 1999; “Broadcast Network Economics, 1997-1999,” Paul Kagan 
Associates, TV Program Investor, April 20, 2000; “Broadcast Network Economics, 2000-2002,” 
Kagan World Media, TV Program Investor, June 26, 2003; “Broadcast Network Economics, 
2001-2003,” Kagan Research, TV Program Investor, May 27, 2004. 

The 95 percent confidence interval on this estimate is plus or minus 1 90. 
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Mr. Upton. Reverend Plummer. 

TESTIMONY OF GLENN PLUMMER 

Mr. Plummer. Thank you, Mr. Chairman. I also would like to 
thank Mr. Deal for raising this entire discussion. The National Re- 
ligious Broadcasters is an international association of Christian 
communicators with over 1,700 member organizations. Our mem- 
bers reach millions of listeners, viewers and readers through tele- 
vision, radio, Internet and film. Recent research has confirmed the 
strength of our broadcast platform. More than 141 million Ameri- 
cans listen to or watch religious programming at least once each 
month. I currently serve as chairman and CEO of our association. 

Second, I am here as a broadcaster. I am personally a broad- 
caster. I own two television stations, one in Detroit and one in New 
Orleans, Louisiana, free over-the-air FCC-licensed television sta- 
tions. And so I represent really the interests of two distinct con- 
stituencies, broadcast and programmers, religious and African- 
American, with my comments. I have prepared a written statement 
for you, and I have provided that for you, and so if I may, Mr. 
Chairman, I would just like to say some things that are not here 
and really speak from my heart, if I may. 

Twenty-two years ago, I was 27 years old, I began the Christian 
Television Network. I did not own a VCR at the time, but I be- 
lieved the American dream, that in fact I could enter into this in- 
dustry. At the time, there were three religious broadcasters that 
were just being carried by cable that was in its infancy as well. Pat 
Robertson had the Family Channel that he founded, who is a mem- 
ber of the board that I Chair. Jim Bakker had PTL, and Paul 
Crouch had TBN. These were the three sole religious broadcasters 
that were carried and given full access on cable as they were devel- 
oping and maintained that full access throughout the development 
of cable — 22 years ago. Also Bob Johnson, founder of BET, just 
about at the same time, as an African-American communicator, re- 
ceived access as well. 

Over these 22 years that I have gone from a father of 5 children, 
I have developed now, as they say, a couple of TV stations that I 
own, I am on satellite as well, being carried by a tier of the 
EchoStar system, I have seen a phenomenon take place. There has 
not been one religious broadcaster in 20 years that has been given 
full carriage on cable, any cable system, in the 20 years since these 
three original Christian broadcasters began, nor has there been one 
African-American broadcaster or programmer network that has 
been given full carriage in 20 years on cable television. 

Now, what happened to those four, Pat Robertson, Jim Bakker, 
Bob Johnson and Paul Crouch? Some would argue that there is lit- 
tle value to religious broadcasting. Well, Rupert Murdoch bought 
Pat’s network for $2 billion. Pat sold it. Jim Bakker, as we know, 
went to prison. Bob Johnson sold his for $3 billion to Viacom. It 
left one of the original four, TBN, which is the only religious broad- 
caster still given full carriage on cable in America. Our industry 
has developed about 40 full 24-hour television networks, none of 
which are granted full access. African-American communicators, 
there are over 10 to 15, TV One on the platform is one. They are 
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not given full access. In fact, Time Warner, as I understand, still 
doesn’t give TV One access. 

Now, I was reticent to share my personal story for fear of ret- 
ribution but I will, and that is I was approached by Comcast. We 
discussed carriage. And as we went through the process, what I 
learned was if I was willing to give ownership and equity in our 
network, then there would be carriage granted. Our network is 100 
percent African-American owned. We chose not to do that. They 
took us, hand walked us to Goldman Sachs, and we shared with 
them, “We don’t need the money. We are on satellite. We don’t 
need staff, we don’t need programming. We just need access.” It 
was not granted, and so I propose to you that cable is conflicted 
in that it is incestuous. 

I am not suggesting that carriage is not being granted to African- 
American or religious broadcasters for any cynical reason other 
than they don’t own these networks. And so I would appeal to you 
to give consideration for access. That is the core fundamental, 
foundational issue that underlines the discussion we are having on 
a la carte. 

With that, Mr. Chairman, I thank you for the opportunity to 
comment. 

[The prepared statement of Glenn Plummer follows:] 

Prepared Statement of Glenn R. Plummer, Chairman & CEO of National 
Religious Broadcasters, Chairman & CEO of Christian Television Network 

The National Religious Broadcasters is an international association of Christian 
communicators with over 1,700 member organizations. Our members reach millions 
of listeners, viewers and readers through Television, Radio, Internet, and Film. Re- 
cent research has confirmed the strength of our broadcast platform. More than 141 
million Americans listen to religious programming at least once a month. I currently 
serve as Chairman and CEO of our Association. 

I also currently serve as Chairman and CEO of Christian Television Network, a 
24-hour per day TV network carried on cable and satellite. In addition, my wife, 
Karin, and I are the sole FCC licensees of two over-the-air TV stations — WLPC TV- 
26 Detroit, Michigan, and WLPN TV-61 New Orleans, Louisiana. 

Let me begin by commending the members of this sub-committee for the impor- 
tant work you do and for the largely non-partisan way in which you approach that 
work. As a nation, we owe you a debt of gratitude for helping shepherd us through 
what has become an astonishing period of technological change in electronic media. 
Seemingly, every decision you make is scrutinized and criticized. Your willingness 
to examine the cable industries business model and it’s potential restructuring is 
certainly a volatile issue. It is an almost impossible task and I commend you for 
giving it your best efforts. 

The proposal for A La Carte channel choice on cable television has a number of 
excellent benefits and a variety of things that commend it. Chief among them is the 
choice of channel selection provided to the consumer, and the associated price op- 
tions it should also provide the subscriber. An A La Carte system is also much more 
consistent with a market-driven economy than one that has semblances or 
likenesses of a monopoly. 

Cable television has evolved into a form of natural monopoly today. Although sat- 
ellite DBS service, such as DirecTV and EchoStar, is providing some competition 
today, almost everyone agrees that “Cable is King.” As an illustration, cable offers 
a form of A La Carte service now — Video on Demand or VOD. VOD allows sub- 
scribers to watch “what they want to watch, when they want to watch it” without 
the need to record it. On the VOD platform, if I want to watch “60 Minutes,” I would 
not have to watch it at 7:00pm ET on Sundays, when CBS offers it, I can watch 
it at any time without recording it. Without the use of TIVO, or any other recording 
device, it would be available to me at any time, and I would have full VCR capabili- 
ties, including rewind, pause and fast-forward. This A La Carte type television serv- 
ice is ONLY available on cable — not satellite, and not free over-the-air broadcasting. 

It therefore seems odd, and somewhat disingenuous, for cable MSO’s to fight so 
vehemently against a consumer choice service like A La Carte, especially when they 
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are investing very significant resources (billions of dollars) into an A La Carte type 
product called Video on Demand (VOD). 

I sincerely believe that A La Carte can provide tremendous benefits for our coun- 
try, and therefore I would be inclined to recommend support for it, but in my opin- 
ion, it also suffers from some very serious defects. At least as A La Carte was origi- 
nally proposed. Chief among these defects are the uncertainties that A La Carte 
would create for “Must Carry” stations. 

The Supreme Court of the United States has upheld an important governmental 
interest in preserving the benefits of free over-the-air local broadcast television. 
With the dramatic increase in cable and satellite penetration of U.S. households, 
free over-the-air broadcasters are dependent, now more than ever, on the Must 
Carry provisions of federal law. This is equally true of religious broadcasters. When 
our members purchase airtime on local broadcast affiliates, their potential viewing 
audience could be marginal without Must Carry. Without the presence of some basic 
tier, which must include all free over-the-air broadcasters, religious broadcasters 
would be irreparably harmed and an important voice in our cultural dialogue would 
be silenced. Practically speaking, it only makes sense to offer subscribers an initial 
basic tier of programming. In short, while A La Carte would ostensibly offer con- 
sumers more freedom to choose, in tbe end their choices could be reduced if the eco- 
nomic model that supports many broadcasters is damaged or destroyed. I am sug- 
gesting A La Carte to be over and above a basic tier. 

Let me emphasize that National Religious Broadcasters has not yet taken a posi- 
tion to support or oppose A La Carte outright. We believe, however, that there may 
be some compromise language that would be acceptable to our members. While I 
have not come today to offer the specifics of that compromise language, let me offer 
a description of what I believe it must include. First, for NRB to support A La Carte, 
it must include specific language that preserves the existing Must Carry provisions 
of federal law. In addition to the Must Carry tier of broadcast programs, another 
important class of programming must also be protected. These are the networks 
that secure cable carriage through fees paid to cable operators. A significant number 
of our religious programmers secure carriage on cable television in that manner. 

In light of this full discussion, a very significant point needs to be made at this 
point. In the current cable structure, high priority is not given to religious or minor- 
ity programs. I can only speculate as to why there has been such a resistance to 
carrying religious and minority programming networks. The fact remains that reli- 
gious broadcasters and minority broadcasters have consistently experienced great 
difficulty in gaining access onto cable television. Because of the resistance of cable 
operators to carry religious networks in particular, Must Carry became absolutely 
critical for many broadcasters. Beyond Must Carry, however, and in an A La Carte 
environment, I honestly believe religious and ethnic programming would fair excel- 
lently, but the bigger issue for us remains ACCESS. If we still do not have access 
in an A La Carte environment, this entire discussion remains fruitless. 

In the current issue of CableFAX’s CableWorld magazine (a cable industry publi- 
cation for July 5-18) the cover story feature’s MSO cable executives positively af- 
firming the benefits of VOD and other A La Carte style offerings that are targeting 
ethnic markets. 

Because cable executives, generally speaking, have not given fair carriage to reli- 
gious and minority networks, A La Carte could be the answer! A recent survey dis- 
covered that over 80% of the African American community supports black media, 
if it’s available to them. The African American community makes up 12% of the US 
population, but almost double the percentage (23%) of cable viewership. BET (Black 
Entertainment Television) is still the only black TV network on cable with full na- 
tionwide carriage. They have segmented themselves in to one basic subculture — Hip 
Hop/Urban programming. The problem is that much of BET’s programming, tar- 
geted toward black America, does not meet decency standards. I do not mean to 
sound judgmental or callous, but a large percentage of their programming is consid- 
ered offensive, indecent, and in some cases plain filthy. There is a tremendous need 
in our country to raise children in a morally clean atmosphere. Some of what BET 
does is excellent, but there is a tremendous need for wholesome family-oriented pro- 
gramming targeting the inner city. All we need is a chance to have access. All we 
want is a chance. 

If an A La Carte platform will give other religious and minority networks greater 
access, then that’s what we need. The article I mentioned earlier in CableWorld, il- 
lustrated this fact with Hispanic or Latino networks. A La Carte actually seems to 
be most beneficial to an ethnic or minority market. 

In conclusion, whether an A La Carte system is made available or not, what is 
absolutely necessary, is the need to review the current cable TV structure. Giving 
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consumers a broader and better choice makes a lot of sense. Giving a larger number 
of broadcasters and a broader range of other programmers a greater opportunity for 
access and carriage contributes to a healthier culture. 

Mr. Chairman, I would like to thank the entire committee for the opportunity and 
privilege to address this extremely important issue. 

Mr. Upton. Thank you. Mr. Baxter. 

TESTIMONY OF THOMAS G. BAXTER 

Mr. Baxter. Good morning, Mr. Chairman, Congressman Mar- 
key and members of the committee. My name is Tom Baxter, and 
I am president of Time Warner Cable. Thank you for the oppor- 
tunity to participate in today’s hearing. 

I have been in this industry for more than 25 years, and there 
has never been a more exciting time. This country has developed 
the best, most advanced television system anywhere. We are the 
envy of the world. A key reason we have gotten to this point is the 
ability of cable operators and programmers to work together to cre- 
ate and offer new and innovative products and services. 

As a result of the policies adopted by this committee in 1996, the 
cable industry did invest nearly $85 billion in private risk capital 
to rebuild and upgrade its facilities. As a result, Time Warner 
Cable and other cable companies are able to provide consumers 
with more choice and control over their video programming. 

Now, the concept of a la carte and theme-tiered mandates may 
seem seductive, but going down that path is unnecessary and will 
ultimately lead to higher prices for consumers. As the Nation’s sec- 
ond largest cable operator, serving 11 million video customers in 27 
States, Time Warner Cable must provide our customers the broad- 
est possible choice of high quality programming at attractive prices 
or risk losing customers to our competitors. Today, more than one 
out of four subscribers obtain video programming from a company 
other than their local cable operator. We ignore the consumer at 
our peril, and we are listening hard to make sure we get it right. 

Our experience with the vast majority of customers tells us that 
we best meet their needs today with a mix of bundled program 
packages, but our video offerings also go beyond bundles. For ex- 
ample, Time Warner Cable offers certain programming on a per- 
program basis, and in some cases, viewers can pick from individual 
programs on a subscription basis. Our mix of products and services 
is not written in stone. It remains fluid and it evolves in response 
to market conditions and ever-changing consumer preferences. 

A la carte or theme-tier requirements, whether mandated or vol- 
untary, will increase costs to consumers. To make this happen, 
cable operators will have to scramble every channel and provide 
every subscriber with a set-top box for every television in their 
home that does not yet have one. This could come down to a cost 
of more $4 per box. For the average cable household with three TV 
sets, that could add up to $150 a year. Today, in Time Warner 
Cable service areas, fewer than half our customers have a box ca- 
pable of doing this. 

Cable operators will have to also create marketing infrastruc- 
tures that allow individual subscribers to select unique combina- 
tions of channels. We need to create new billing systems to address 
the many possible permutations of subscriber options. In addition, 
cable operators will have to devote bandwidth to duplicating exist- 
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ing programming rather than offer increased high definition and 
other advance services. Government requirements that program- 
mers make these services available a la carte will increase the cost 
of these programming services themselves. 

Finally, we share the committee’s concern about indecency and 
violence on television, and I am pleased to say that the cable indus- 
try has been at the forefront of efforts to provide parents with tools 
to control and manage content that comes into their homes. For ex- 
ample, most advanced analog set-top boxes have the ability to block 
specific channels. If the consumer does not have that box, cable op- 
erators will provide one at no cost to the consumer upon request. 
Our digital boxes provide consumers with even greater flexibility 
and control, allowing parents to block specific programs based on 
TV and movie ratings. 

Now, to ensure that everyone knows about these tools, the cable 
industry has also recently launched a comprehensive new con- 
sumer outreach program. As part of that program, Time Warner 
Cable has run more than 31,000 public service announcements in 
the past few months. We have sent educational mailers to more 
than 4 million customers, educators and local community leaders. 
We remain committed to ensuring that our subscribers, your con- 
stituents, are not knowledgeable about the tools available to them. 

Mr. Chairman and committee members, we are bringing con- 
sumers an expanding array of video entertainment in new and in- 
novative ways. A regulatory environment that allows us to respond 
to consumers and stay competitive best serves the public. I thank 
you again for the opportunity to appear, discuss this important 
issue, and I look forward to your questions. 

[The prepared statement of Thomas G. Baxter follows:] 

Prepared Statement of Thomas G. Baxter, President, Time Warner Cable 

Good morning Mr. Chairman, Congressman Markey, and members of the Com- 
mittee. My name is Tom Baxter, and I am President of Time Warner Cable. I would 
like to thank you for the opportunity to participate in today’s hearing. This is an 
exciting time to be in the cable industry. Since 1996, the cable industry as a whole 
has invested nearly $85 billion in private risk capital to rebuild and upgrade its fa- 
cilities, including $10.6 billion in 2003 alone. 

Fueled by this significant investment and driven by technological advancements, 
Time Warner Cable and our industry colleagues are now able to offer American con- 
sumers a vast array of entertainment and communications services over integrated 
state-of-the-art networks. No longer just a one-way means of delivering a pre-set 
menu of programming, video technology today empowers consumers by giving them 
control, convenience and choice. New enhanced digital products such as Video on 
Demand, Subscription Video on Demand, and Digital Video Recorders have made 
video a two-way interactive experience. 

Given the choices available to cable consumers today, the cable industry is par- 
ticularly interested in this hearing on the appropriateness of government mandates 
related to “a la carte” or “themed-tier” offerings. While such mandates may have 
some superficial appeal as a panacea for addressing concerns ranging from con- 
sumer choice to rates to indecent or violent programming, we believe the imposition 
of these mandates is unwarranted and in many important respects would be 
counter-productive. I’ve already described the choice that we provide consumers 
today, rendering it unnecessary for the government to dictate the nature of program 
offerings. In addition, mandated a la carte or theme-tiered requirements would in- 
crease costs to consumers and reduce program diversity. Finally, the cable industry 
not only recognizes, but has taken concrete measures to address concerns related 
to indecent and violent programming. In my time this morning, I would like to ex- 
plore each of these areas. 
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CABLE OPERATORS PROVIDE CONSUMERS UNPRECEDENTED CHOICE, CONVENIENCE AND 
VALUE IN A HIGHLY COMPETITIVE ENVIRONMENT 

As the nation’s second largest MSO, serving nearly 11 million video subscribers 
in 27 states, Time Warner Cable offers subscribers a wide array of entertainment 
and communications services. And we do so in a highly competitive environment. 
Today, the American television consumer can choose from a variety of multichannel 
video providers, including satellite providers such as DirecTV and EchoStar, and al- 
ternate broadband providers like RCN/Starpower. In fact, more than one out of four 
subscribers now obtains multichannel video programming from a company other 
than their local cable operator. To be successful, cable operators must provide cus- 
tomers the broadest possible choice of high-quality programming or risk losing cus- 
tomers to our competitors. Satellite and other providers are working hard to lure 
them away. And the Internet is poised to affect video distribution in unimaginable 
ways. We want to give consumers the choices and offerings they desire. We ignore 
the customer at our peril, and we are listening hard to make sure we’re getting it 
right. 

Our experience with the vast majority of our customers tells us that we meet their 
needs best today with a mix of “bundled” program packages and expanded viewing 
options. Bundling lowers costs and enhances the efficiency of distributing video to 
the home, and customers appreciate the convenience and value inherent in this 
basic approach. The fact that all other competing multichannel video programming 
providers offer service in a similar fashion confirms our view. 

Nevertheless, our video offerings, which include basic and expanded basic pack- 
ages, digital cable, video on demand, subscription-based video on demand. High Def- 
inition Television (HDTV), and Digital Video Recording (DVR) functionality, go be- 
yond bundles. For example, in addition to our traditional basic and expanded basic 
packages, Time Warner Cable offers certain video programming on a per channel 
basis (HBO, Showtime, Starz), on a per program basis (VOD) and, in some cases, 
viewers can pick from individual programs on a subscription basis (SVOD). The mix 
of products and services offered is not written in stone, but remains fluid and 
evolves in response to market conditions and changing consumer preferences. 

Of course, it is in Time Warner’s interest to figure out what customers want be- 
yond what they are getting and make it available to them quicker and better than 
our competitors. As technology and consumer preferences continually evolve, we 
need to remain sensitive to the changing possibilities and the evolving needs of our 
customers. VOD and SVOD are the two most recent examples of how technology and 
consumer preferences have evolved to help launch new offerings. 

With customers demanding and getting more choice and more control, there is no 
justification for government intervention in this dynamic marketplace. Government 
mandates that interfere with this process pose a dangerous risk, as attempts to 
write inflexible rules to substitute for dynamic marketplace forces would inevitably 
be a “cure worse than the disease.” 

In addition a government mandate is unlikely to keep pace with rapidly evolving 
technology or consumer preferences in relation to that technology. Today’s mandate 
may look “cutting edge,” but tomorrow it may look, feel and (in fact) be hopelessly 
out of date. That is, today’s definition of “choice” may not be consistent with what 
consumers want — or what technology can deliver — tomorrow. It may end up locking 
consumers into outdated choices. A mandate might in fact supplant more responsive 
options for consumers in the future. 

Finally, there is no logical “end point” to such mandatory unbundling. Today, it 
may be program tiers. Tomorrow, it may be particular shows. There are serious 
First Amendment concerns raised by a government mandate that tells cable opera- 
tors what programming should be selected for presentation to customers and how 
to present it. Inevitably, there will be pressure to regulate the retail price of indi- 
vidual channels, which in turn will lead to scrutiny of wholesale pricing and pro- 
gramming costs and the imposition of related accounting and auditing rules remi- 
niscent of old-style utility regulation that is wholly inappropriate for the competitive 
digital video marketplace. 

A LA CARTE WILL INCREASE COSTS TO CONSUMERS 

Any a la carte requirement would cause three major cost increases. First, to en- 
sure that subscribers receive only those channels that they affirmatively choose, 
cable operators would have to scramble every channel and would have to provide 
every subscriber with a set-top box for each TV set. That would add more than $4 
per box per month to a subscriber’s cable bill, an increase of more than 10% over 
the average cable bill just to support a la carte on a single TV set. For the average 
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cable household with three TV sets, that would add up to about $150/year — reason 
enough by itself not to go down the a la carte road. 

Second, cable operators would have to create a marketing infrastructure allowing 
each subscriber to select a unique combination of channels. They would also have 
to create new billing systems to address the myriad possible permutations of sub- 
scriber options. In addition, customer service representatives would have to spend 
much more time on each call with a customer, which would add to the direct costs 
imposed on both cable operators and subscribers who would face longer hold times. 

Third, and perhaps most importantly, a government requirement that program- 
mers make their services available a la carte would increase the cost of video pro- 
gramming services. It would require programmers to embark upon a new marketing 
task of gigantic proportions: they would have to persuade each individual subscriber 
to sign up for their specific service. In such circumstances, most if not all video pro- 
grammers would reach fewer households, leading to a loss of revenue from adver- 
tising, which currently accounts for more than half their revenues. Inevitably, video 
programming services would try to make up the shortfall by raising license fees. 

All these additional costs — investment in set-top boxes, investment in an a la 
carte infrastructure, higher license fees for video-programming services — would 
eventually be passed on to cable subscribers. Subscribers might receive only the 
channels on which they place the highest value. But they might pay more for those 
few than they now pay for many. And they would no longer have the option of occa- 
sionally watching the channels they lost. 

I’ve already described how we give consumers choice over the services they buy, 
and we will continue to explore new ways to do so. But whether and when a la carte 
is employed is something that can and should be addressed in the marketplace, not 
by regulatory fiat. 

CABLE IS TAKING STEPS TO ADDRESS CONCERNS ABOUT INDECENT AND VIOLENT 

PROGRAMMING 

The cable industry shares the concerns of many members of this Committee about 
indecency and violence on television. Cable is the only medium — not broadcast TV, 
radio or the daily newspaper — that offers its content in a way that permits cus- 
tomers to choose what comes into their home. Cable has been at the forefront of 
efforts provide parents with the tools to control and manage the content that comes 
into their homes. For example, most advanced analog set-top boxes have the ability 
to block specific channels. If a customer does not have such a box, cable operators 
will provide one, at no cost to the consumer, upon request. And our digital boxes pro- 
vide customers with even greater control, allowing parents to block specific pro- 
gramming based on TV or movie ratings. As such, mandating an a la carte or 
themed-tier regime to address concerns in this area is simply unnecessary. 

Taking seriously its responsibility to help protect children from inappropriate pro- 
gramming, the cable industry recently launched a comprehensive new consumer out- 
reach campaign. This campaign, in which Time Warner is actively participating, is 
designed to increase awareness about the tools and the resources cable provides so 
that families can control programming that comes into their homes and make edu- 
cated and responsible decisions about television viewing. From the launch of a new 
website created by Cable-In-the-Classroom to Public Service Announcements to 
media literacy workshops conducted in coordination with the National Parent 
Teachers Association, the cable industry is taking concrete steps to ensure that 
cable customers are better informed about the options they have to control program- 
ming they think is unsuitable for their children. 

Time Warner is taking action as well. We have run PSA’s educating our cus- 
tomers about parental controls more than 31,000 times in the past few months. We 
have sent educational mailers to more than four million customers, fifteen hundred 
educators and more than a thousand local elected officials and community leaders. 
And our divisions are engaged in a wide range of activities tailored to their local 
communities, from offering demonstrations of How parental controls work to distrib- 
uting literature in retail centers and company events to airing information on local 
access channels. There is no need for regulation in this area. 

CONCLUSION 

Mr. Chairman and Committee Members, we are bringing consumers an expanding 
array of video entertainment in new and innovative ways, and we remain committed 
to responding to customer needs. For the reasons discussed this morning, there is 
no basis to believe consumers would be better off with more government regulation 
in this marketplace. A regulatory environment that allows us to respond to con- 
sumers and stay competitive best serves the public. I thank you again for the oppor- 
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tunity to appear to discuss this important issue and I look forward to your ques- 
tions. 

Mr. Upton. Mr. FitzPatrick. 

TESTIMONY OF PAUL FITZPATRICK 

Mr. FitzPatrick. Good morning, Mr. Chairman and 

Mr. Upton. You have got to hit that mic button. 

Mr. FitzPatrick. Good morning. Can you hear me? 

Mr. Upton. Now we can hear you. 

Mr. FitzPatrick. Good morning, Mr. Chairman and members of 
the subcommittee. I am Paul FitzPatrick. I serve as executive vice 
president and chief operating officer of Crown Media. We operate 
the Hallmark Channel and the Hallmark Movie Channel. These 
two advertiser and license fee supported programming networks 
are distributed by cable and DBS systems and other multichannel 
video programming distributors. 

Hallmark Channel and Hallmark Movie Channel offer award- 
winning family friendly programming, including original movies 
and miniseries made by Hallmark Entertainment, the world’s larg- 
est producer of major television movies and miniseries, acquired 
movies and series such M*A*S*H, Touched by an Angel and later 
this fall the series JAG. Our channels are also the exclusive home 
for movies from the Hallmark Hall of Fame collection. We also air 
the award-winning series on adoption, which is about the compel- 
ling process of parents and children in the adoptive mode. 

The Hallmark Channel and the vast majority of non-broadcast 
cable programming services rely principally upon two sources of 
revenue, as you have heard this morning: License fees paid by the 
distributor on a per-subscriber, per-month basis and advertising 
sold on the programming network or networks. Because of the 
broad appeal of our programming, we launched the Hallmark 
Channel based upon a business plan of widespread distribution on 
highly penetrated packages of popular programming services. 
Broad distribution is essential to maximize both subscription and 
advertising revenues and to control costs. 

Launched just 3 'A years ago, in 2001, Hallmark Channel is seen 
in 62 million homes. It is already a top 10 rated cable network, 
which is, frankly, quite remarkable since we are competing against 
15- to 25-year-old networks. In today’s world, services such as ours 
needs to be distributed in 50 and even 60 million homes to gen- 
erate truly meaningful advertising revenues. Even at this level ad- 
vertisers are increasingly interested in such networks only if their 
distribution is steadily increasing, the programming is meeting 
viewers’ expectations and that network can provide unique pro- 
motional benefits that distinguish the Hallmark Channel, for ex- 
ample, from other buying opportunities, and there are many, as 
you have heard this morning. 

A la carte or theme-tiered carriage would change the funda- 
mental economics of the marketplace for non-premium services 
such as ours. Based upon my 20 years of experience, with program- 
ming networks such as the Weather Channel and the Golf Chan- 
nel, a la carte would result in lost subscribers and substantially re- 
duced licensed fees and advertising revenues, this would be com- 
pounded by increased marketing costs. I am convinced that such 
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regulation would be harmful to consumers and programming diver- 
sity. 

Consider the revenue impact of only a modest subscriber loss. A 
typical cable network’s annual advertising revenues range from 
about $1 to $6 per subscriber depending on that network’s category 
or genre, its target audience and its brand identity. If a program- 
ming service is 70 million subscribers generating about $3 per sub- 
scriber in advertising revenues, lost 20 percent of its subscriber 
base due to a la carte — I believe the level, frankly, is going to be 
more in the 50 percent range — that channel, based upon that 20 
percent loss, would lose over $40 million in advertising revenue in 
that first year alone, and that says nothing of the lost license fees. 
While experiencing these substantial revenue losses, programmers 
will have to spend significantly more just to market their services 
to individual subscribers and then to keep them, just as HBO does, 
for example. The only way to compensate for this phenomenon 
would be to raise prices, ultimately borne by the consumer. 

These revenue and cost effects would trigger other domino-like 
consequences. One, lower revenues would result in a significant 
curtailment in programming investment. Existing programmers 
would be forced to cut programming costs, resulting in unfulfilled 
consumer expectations. Operating economies of scale, built up 
under the current marketplace framework, would be lost, making 
the launch of new networks unlikely. Under this scenario, we could 
not have launched earlier this year our second linear channel, Hall- 
mark Movie Channel. 

Two, as an independent network, Hallmark Channel does not 
have the same cross-promotional opportunities as programmers 
that are part of a larger network group with a broadcast network 
or deeply distributed sibling networks. A la carte distribution likely 
would lead to increased consolidation, reducing the number of di- 
verse, independent, First Amendment speakers. 

Three, subscribers will lose other advances and improvements. 
We have been able to bring to viewers some of our movies in the 
enormously compelling high-definition format and through video- 
on-demand and pay-per-view offerings. A la carte and theme-tiers 
would undercut the economics that have allowed us to branch out 
with these additional valuable services. 

When we launched Hallmark Channel, we understood the regu- 
latory environment and the additional challenges, such as must- 
carry and retrans. We built our plan to meet those challenges. A 
la carte distribution or mini-tiers would undermine what we and 
other programmers have achieved. Hallmark Channel’s experience 
and the vitality and diversity of programming overall confirm that 
the marketplace today is working well overall. Viewers are the 
beneficiaries. 

Thank you, Mr. Chairman. I would be happy to talk about expe- 
riences such as the one that we have had with family tiering and 
the actions that we had to take to accelerate our distribution in 
that kind of environment. 

[The prepared statement of Paul FitzPatrick follows:] 
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Prepared Statement of Paul Fitzpatrick, Executive Vice President and Chief 
Operating Officer, Crown Media Holdings, Inc. 

Mr. Chairman, Congressman Markey, and members of the Subcommittee, I am 
Paul FitzPatrick and I serve as Executive Vice President and Chief Operating Offi- 
cer of Crown Media Holdings, Inc. and Crown Media United States, LLC (“Crown 
Media”), which operates the Hallmark Channel and Hallmark Movie Channel in the 
United States. These two advertiser and license-fee supported programming net- 
works are distributed by cable and direct broadcast satellite (“DBS”) systems and 
other multichannel video program distributors. Thank you for giving our organiza- 
tion the opportunity to discuss this morning the potential effects of a la carte or 
“themed-tier” distribution on programming services such as Hallmark Channel. 

Government-mandated a la carte or “themed tier” carriage would change the fun- 
damental economics of the marketplace for non-premium programming services like 
ours. Based upon my 20 years of experience with programming networks and review 
of the likely financial impacts of a la carte carriage, I am convinced that such regu- 
lation would result in higher prices to consumers, lower quality programming, and 
a reduction in the diversity of programming available to viewers. Further, such reg- 
ulation would lead to a reduction in “independent” first amendment speakers or con- 
tent owners and providers. I thought that it would be helpful to take a look at these 
issues and the basis for my views in the context of the Hallmark Channel. 

The Hallmark Channel is an advertiser and license-fee supported programming 
service that provides award-winning, familyoriented programming, including origi- 
nal movies and series, mini-series and first-run presentations from Hallmark Enter- 
tainment and third parties, as well as syndicated programs. For example, Hallmark 
Channel this year will air 15-18 original movies and mini-series, such as “King Solo- 
mon’s Mines” and “The Long Shot,” starring Marsha Mason. In addition we air “ac- 
quired” movies, such as the original and remake of the “Parent Trap,” and series, 
such as “Mash,” “Touched by an Angel,” “Doctor Quinn Medicine Woman,” “The 
Waltons,” classic westerns and comedies, and, later this fall, “JAG.” In addition, we 
produce and air award-winning series such as “Adoption,” which tells compelling 
stories about the adoptive experience and received the National Angel Award from 
the Congressional Coalition on Adoption Institute. And speaking of award winning 
programming, Hallmark Channel and Hallmark Movie Channel are the exclusive 
“home” for movies from the “Hallmark Hall of Fame Collection” after their initial 
airing on broadcast television. The Hallmark Channel is now distributed to roughly 
62 million homes in the United States, primarily through analog cable and highly- 
penetrated DBS distribution. 

The Hallmark Movie Channel, launched earlier this year, features top-rated mov- 
ies and mini-series, many of which are produced by Hallmark Entertainment, the 
world’s largest producer of made-for-television movies and mini-series. By the way, 
Hallmark Entertainment movies comprised 12 of the 25 highest-rated movies aired 
this season by ABC, CBS and NBC. 

The Rise of the Hallmark Channel Exemplifies the Expanded Programming Choices 
Available to Viewers and the Growing Popularity of Advertiser-Supported Non- 
Broadcast Programming Services. 

Cable television and DBS subscribers currently enjoy a wider variety of program- 
ming services than ever before. Digital cable upgrades and expanded satellite capac- 
ity have enabled the distribution of more programming services and the introduction 
of new services like HDTV, video on demand and digital video recorders. More and 
more programmers are developing and promoting original movies and series. As the 
FCC recently concluded in its tenth annual video competition report, “the vast ma- 
jority of Americans enjoy more choice, more programming and more services than 
any time in history” due to improved technology, upgrades in cable distribution 
plant, and increased investment in programming. 

Not only are there a growing number of non-broadcast programming networks, 
but also their popularity is increasing steadily. There are about 350 national, sat- 
ellite-delivered, non-broadcast programming networks (compared to about 100 in 
1994), more than 80 additional regional programming networks, and at least 60 new 
networks in various stages of development. The popularity of these services is re- 
flected in their increasing viewership share. The combined audience share of non- 
broadcast television networks has climbed steadily from a 29 share in 1993 to a 55 
share in 2003. This increasing share of viewership reflects not only the sheer num- 
ber of programming options offered by cable and satellite distributors, but also the 
fundamentally improved quality and increasing popularity of the available program- 
ming. 
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The Hallmark Channel’s own story of subscriber and ratings growth illustrates 
this phenomenon. The Odyssey Channel, its predecessor, had achieved only limited 
distribution to 26 million homes by 2000, nearly half of which received the channel 
on a limited part-time basis. Consequently, it could make only limited investments 
in programming and marketing. Because of this limited distribution, the prospects 
for meaningful advertising revenues and revenue growth were equally limited. 

In 2001, Crown Media launched Hallmark Channel and redoubled its efforts to 
expand distribution and to increase consumer awareness of the channel and its pro- 
gramming. For example, Crown Media renegotiated its agreement with DIRECTV 
to retier Hallmark Channel from DIRECTV’s “Family” package to its highly-pene- 
trated “Total Choice” package, which immediately increased its DIRECTV distribu- 
tion more than ten-fold. We made this effort and substantial investment because, 
notwithstanding the expected appeal of a smaller tier directed at families, 
viewership of the Hallmark Channel was low and distribution of the “Family” pack- 
age remained limited. Likewise, Crown Media was able to negotiate subscriber com- 
mitments with a number of major cable operators that yielded many millions of ad- 
ditional subscribers. 

This rapid subscriber growth has yielded increased subscriber and advertising 
revenues which have enabled Hallmark Channel to develop more and better original 
programming and to pursue more attractive programming acquisitions. The Hall- 
mark Channel has invested over $500 million in programming production and acqui- 
sition. The result has been a dramatic improvement in viewership and ratings. For 
the first half of 2004, Hallmark Channel has ranked consistently among the top ten 
cable networks in total day household rating — a remarkable achievement when its 
distribution and tenure are compared with those of the other more widely distrib- 
uted and established networks in the Top 10. We reached an all-time ratings high 
and delivered double-digit ratings growth when compared to 2002-03 household rat- 
ings for both total day and prime time. These ratings data are consistent with and 
supported by recent surveys of viewers that yielded similarly compelling results. 
Ninety-five percent of viewers rated the Hallmark Channel positively (“excellent/ 
very good/good”). More than 8 out of 10 viewers of Hallmark Channel are likely to 
recommend it to others to watch. Consequently, the Hallmark Channel consistently 
is among the channels most requested by viewers in systems where it is not cur- 
rently carried. 

Advertiser-Supported Networks Such As Hallmark Channel Depend Upon Broad and 
Highly-Penetrated Distribution. 

In the midst of this burgeoning popularity and viewership endorsement, a move 
to a la carte distribution would not only impede future growth, but also reverse the 
progress we’ve made. Why? The answer is in the economics and the business model 
upon which we have built the Hallmark Channel. 

The Hallmark Channel and the vast majority of non-broadcast cable programming 
services rely principally upon two sources of revenue: license fees paid by the dis- 
tributor on a “per subscriber, per month” basis; and advertising sold on the pro- 
gramming network. Broad distribution through carriage in the most popular pack- 
ages of programming services is essential to maximize revenues and control costs. 
As a result, Hallmark Channel and most other advertiser supported programming 
services seek to require distributors to place their networks on widely distributed 
tiers. Crown Media’s affiliation agreements typically require MVPDs to distribute 
Hallmark Channel on basic or expanded basic or a specific tier such as “Total 
Choice,” to achieve a distributor-wide level of penetration; to provide a specified 
number of service subscribers; and/or to satisfy some other distribution requirement. 
Such distribution commitments have been essential to “growing” the channel to 
where it is and to our prospects for completing the job. 

There has been some suggestion by the FCC in the past and perhaps by others 
that programming services may survive with a subscriber base of 15 to 20 million 
subscribers, 1 but that is inconsistent with Crown Media’s experience in today’s mar- 
ketplace. With nearly 26 million full- and part-time subscribers, the performance of 
the Hallmark Channel’s predecessor was stagnant and its financial prospects were 
dim. Although Nielsen may rate a programming service with 20 million subscribers, 
few advertisers will buy advertising and the cost per thousand (CPM) rates gen- 


1 See, e.g. , Implementation of Section 11(c) of the Cable Television Consumer Protection and 
Competition Act of 1992, 14 FCC Red. 19098 (1999) (“ Horizontal Ownership Limits-Third Re- 
port”) at 1140-41; Annual Assessment of the Status of Competition in the Market for the Delivery 
of Video Programming, 13 FCC Red. 24284 (1998) at 1 152. 
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erally are not competitive. Advertisers are interested in such networks only if they 
are emerging, i.e. their distribution is steadily and rapidly increasing. 

The Hallmark Channel’s experience suggests that the more realistic benchmark 
for meaningful advertising revenues is now approaching 50 to 60 million sub- 
scribers. Subscribers to the Hallmark Channel more than doubled from 2000 to 2003 
with distribution topping 56 — million in 2003. As a result of that growth, coupled 
with improved ratings, advertising revenues increased by more than four times, 
with the largest percentage increase in advertising revenues occurring when dis- 
tribution approached 56 million and more subscribers. Crown Media is projecting 
that an approximate increase in subscribers of 20% from 2003 to 2004, coupled with 
a further improvement in ratings, will yield more than a 70% increase in adver- 
tising revenues. In our view, these data support the conclusion that substantially 
greater advertising revenues are available to programming services with 50 to 60 
million subscribers and beyond — a level of subscribership minimally associated with 
a viable broad-based entertainment programming network in today’s competitive 
marketplace. Our business mandate is for the Hallmark Channel to reach the 70 
million subscriber threshold level in the near term. 

Even with these levels of national distribution, programming networks which 
have not achieved full distribution still encounter challenges in local markets. For 
example, such networks often have difficulty in obtaining program listings and arti- 
cles in newspapers and specialty publications in markets in which they are not fully 
distributed. Likewise, television critic reviews of new shows and similar publicity 
often are unavailable. Unless a programmer has achieved widespread distribution 
in a market, advertising to develop viewership and brand recognition also is usually 
cost-prohibitive. 

A La Carte Distribution Would Have Stifled Hallmark Channel’s Growth and Would 
Reverse its Successes. 

The launch of Hallmark Channel was based upon a business plan of widespread 
distribution by cable and DBS operators on highly-penetrated packages of popular 
programming services. Shifting advertiser-supported programming services from 
such tiers or dismantling those packages to create “mini-tiers” or a la carte carriage 
would have nullified our business plan. The opportunity to achieve rapidly-increased 
distribution would not have existed. Instead, Crown Media would have had to con- 
vince each cable system to launch Hallmark Channel and then convince individual 
households to subscribe to it. This kind of broad retail campaign would have been 
cost-prohibitive, and it would have been virtually impossible to obtain the minimum 
number of subscribers needed for a viable advertiser-supported service. 

As an independent network, the Hallmark Channel does not have the same cross- 
promotional opportunities as programmers that are part of larger network groups 
with a broadcast network or deeply distributed “sibling” networks. Moreover, be- 
cause the Hallmark Channel did not launch until 2001, it has not had the oppor- 
tunity to build brand awareness or brand “equity” over the past 15 to 25 years as 
have many of the fully-distributed networks of the media conglomerates. A la carte 
distribution likely would lead to increased consolidation because only the multi- 
channel media giants would have the financial wherewithal and promotional outlets 
to pursue the kind of marketing required to convince individual subscribers to make 
the purchase decisions for their channels. 

If the Hallmark Channel were forced into an a la carte or mini-tier world, it likely 
would lose a substantial number of subscribers — if for no other reason than the dif- 
ficulty of effectively marketing Hallmark Channel to individual viewers. Our affil- 
iate relations and marketing staffs have a limited budget and are directed at mar- 
keting Hallmark Channel to distributors and developing the brand. The extent of 
such subscriber losses also would depend upon the retail pricing decisions of other 
programming services, their marketing resources and efforts, and the marketing de- 
cisions of cable and DBS operators, which also would have little or no experience 
with the marketing of dozens of advertiser-supported programming services. 

Available marketplace experiences indicate that the Hallmark Channel’s loss of 
distribution likely would exceed 50%. According to Bear Stearns, HBO — which has 
been marketing a la carte services for decades and has the best known brand name 
in the business — achieves only “approximately 30% penetration of basic cable sub- 
scriptions.” 2 Regional sports networks, before they converted from a la carte to basic 
carriage, routinely achieved less than 10% penetration. Likewise, the nationally-dis- 
tributed and marketed Golf Channel, for which I served as chief operating officer, 
originally was launched as an a la carte channel, but it could not achieve a sustain- 


2 See. Bear Stearns, “A La Smart?,” March 29, 2004, at 4. 
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able level of distribution. Consequently, it was relaunched as an advertiser and li- 
cense-fee supported network. The channel is a wonderful success today. 

As I noted above, a 20% increase in Hallmark Channel’s subscribership and im- 
proved ratings are likely to yield more than a 70% increase in advertising revenues. 
Thus, although we believe that subscriber losses would be very substantial in an 
a la carte world, even a modest decrease in subscribers would cause a much larger 
percentage decrease in advertising revenues. Consider the following example of this 
potential impact. Typically, annual advertising revenues range from $1.00 to $6.00 
per subscriber for programming services, depending upon programming genre, tar- 
get audience, and brand identity. If a programming service with 70 — million sub- 
scribers and generating $3.00 per subscriber in advertising revenues lost only 20% 
of its subscriber base due to a la carte (and I expect the loss would be greater), it 
would lose $42 million in advertising revenues in the first year alone. A greater ini- 
tial subscriber loss or subsequent erosion of subscribers would only make the rev- 
enue picture bleaker. Of course, these lost advertising revenues are only part of the 
picture; there also would be lost subscriber revenues unless license fees were in- 
creased. 

Further, in addition to these kinds of numerical projections, a la carte distribution 
will introduce another layer of uncertainty, which is likely to affect adversely the 
advertising market and revenues. For example, advertiser-supported services such 
as the Hallmark Channel have no experience with the level of churn to be expected 
in an a la carte world. Consequently, in addition to the uncertainty and variability 
inherent in ratings, programmers will have month-to-month variations in 
subscribership — in contrast to their broadcast network competitors, which will have 
government-mandated universal distribution. Thus, as one example, the level of pre- 
dictability necessary for the “up front” advertising market will be difficult if not im- 
possible to achieve. 

Government Mandated A La Carte Distribution or Mini-Tiers Will Increase Costs to 
Consumers and Decrease Diversity. 

There is no doubt that moving programming from, or dismantling, highly pene- 
trated programming packages such as the traditional expanded basic tier would ad- 
versely affect subscriber and advertising revenues. Many programming services, 
whose business plans were built upon the current statutory and regulatory scheme, 
would cease to exist. Certainly, the scores of planned programming services would 
be foreclosed from ever entering the market. 

If a programmer could reinvent itself in this environment and survive, it would 
have to compensate for the lost subscriber and advertising revenues in two ways — 
by increasing subscriber fees and reducing costs. However, that same programmer 
would have to increase its marketing budget exponentially because it is now selling 
to the more than 90 million households subscribing to cable and DBS television 
rather than to its distributors. Consequently, this substantial increase in marketing 
cost would make it that much more difficult to reduce costs, and any such reduc- 
tions necessarily would involve programming expenditures. 

For a programming service such as the Hallmark Channel, which has a modest 
monthly license fee and relies heavily on advertising revenues, this increase in li- 
cense fee would be substantial — some multiple of its existing fee. Cable operators 
would be unlikely to absorb the increase in license fees for all of the programmers 
being shifted to mini-tiers or a la carte carriage, and they would certainly pass some 
or all of the license fee increases through to the subscriber. There can be no doubt 
that the price of the Hallmark Channel to viewers would increase by several orders 
of magnitude. 

Programming diversity would be adversely affected in at least four ways. First, 
as noted above, it is highly unlikely that new program networks would be launched. 
The economies of scale that we have achieved have enabled us to bring our second 
linear channel, Hallmark Movie Channel, to the marketplace. Second, existing pro- 
grammers would be forced to cut programming costs. Again, our experience with the 
Hallmark Channel is instructive. As the channel’s subscriber and advertising reve- 
nues have increased, Crown Media has substantially increased its programming 
budget and pursued original programming initiatives. If its subscriber and adver- 
tising revenues were reduced, we would have to reduce its programming expense 
substantially. Third, some (probably many) networks simply would not survive a 
move to a la carte carriage, particularly new programming networks and those tar- 
geted toward niche markets. And fourth, a la carte or themed tiers would lead to 
a reduction of diverse “independent” content providers because the economic bur- 
dens would be so great that only the large media companies with substantial oper- 
ating economies would be left to compete. And even they would not be guaranteed 
success. 
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Finally, subscribers would lose still other advances and improvements. We have 
also been able to bring to viewers some of our movies in the enormously compelling 
High Definition format and through Video on Demand and Pay per View offerings. 
A la carte and themed tiers will undercut the economics that have allowed us to 
branch out with these additional valuable services. 

In short, cable subscribers would pay more and receive less. Because the econom- 
ics of the programming industry would be altered significantly by an a la carte ap- 
proach, there can be no guarantee that monthly cable bills would be less under an 
a la carte system. In fact, I would expect the opposite — cable rate increases for 
many consumers with diminishing numbers of programming services from which to 
choose over the long term and declining quality of programming produced by the 
surviving networks. 


CONCLUSION 

When we launched Hallmark Channel, we understood the regulatory environment 
and the additional challenges, such as must-carry and retransmission consent, that 
the channel faced. We built our business plan to meet those challenges, and we are 
naturally pleased that our distribution, ratings, advertising and consumer accept- 
ance have increased dramatically each year. Mandated a la carte distribution or 
mini-tiers would undermine what we and other programmers have achieved. Fur- 
ther, if broadcasters were still accorded must-carry or retransmission consent rights 
to the basic tier, the imbalance would become greater and the competitive picture 
worse. They would continue to enjoy universal distribution with a powerful cross- 
promotional engine for their other programming services. 

The cost of mandatory mini-tiers and a la carte distribution would be reflected 
not only in increased subscriber bills, but also in reduced programming choices and 
quality. The Hallmark Channel’s experience and the vitality and diversity of pro- 
gramming overall confirm that the current marketplace is working well. Viewers are 
the beneficiaries. 

Again, I appreciate having this opportunity to discuss these important issues with 
the members of the Subcommittee. 

Mr. Upton. Ms. LaRue. 

TESTIMONY OF JANET M. LaRUE 

Ms. LaRue. Mr. Chairman, thank you. Members of the com- 
mittee, good morning. My name is Janet LaRue. I am Chief Coun- 
sel for Concerned Women for America in — here in Washington, DC. 
Thank you for the invitation to participate this morning. 

I can tell you that of our half-million members across the country 
in every state, this is a very important issue — consumer choice in 
subscription television. Our constituents would like to know why it 
is that they have to pay for TV programming they do not want to 
watch in order to see programming they do want, because we don’t 
have to pay for food we don’t intend to eat, we don’t pay for trips 
we don’t intend to take, and we don’t pay for magazines we don’t 
intend to read. 

As has been made clear this morning, subscription television is 
pervasive. We know that, based on the FCC and other estimates, 
even from the industry, that the number of MVPD subscriber 
homes now accounts for 88 percent of all television households. 
And so most subscribers do not want to pay for unwanted or offen- 
sive programming, and that is what our concern is. 

In the current system, MVPDs offer subscribers three tiers of 
programming before they may subscribe to other channels. Federal 
law requires that all subscribers must buy the first tier, which has 
to include the local broadcast channels and community access chan- 
nels. The second tier is a package of channels selected by the in- 
dustry that requires subscribers to buy channels they do not want 
in order to buy channels they do want. 
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For example, my son sent me an e-mail yesterday when he 
learned that I would be speaking here saying, “I pay $49. I get 98 
channels. I watch 15. I only want 15. I only want to pay for them. 
And I don’t want my young daughters having access to Spike TV 
when they are looking for a decent cartoon.” 

Within that second tier package, there are several channels that 
include sexually explicit programming, which is a major complaint 
of most subscribers, and certainly our constituents who object to 
paying for programming they do not intend to watch. As Mr. Deal 
pointed out, the American people would like to hold the keys to the 
gate of their home. 

CWA commissioned a Wirthlin Poll this past April of 1,000 re- 
spondents on the subject of cable television, which revealed the fol- 
lowing. Of 1,000 respondents, 62 percent subscribe to cable tele- 
vision. Sixty-six percent prefer to choose for themselves the pro- 
gramming for which they pay. Sixty-six percent of non-cable sub- 
scribers said that they were more likely to subscribe if they could 
choose what is included in their basic package. This means more 
customers for the industry. 

Eighty percent said subscribers should not have to pay for a 
package of programming that might include channels they do not 
want to view. Seventy-three percent said that cable providers 
should voluntarily enforce decency standards in that basic package, 
which would screen out sexually explicit or violent programming if 
subscribers have no control over which channels are included in 
their basic cable package. 

The Supreme Court has referred to cable TV as, “pervasive,” and 
includes patently offensive programming. The court has made it 
clear that restrictions on cable TV indecency can be justified, be- 
cause cable TV is now as pervasive as broadcast television. A la 
carte pricing or tiering, we believe, is a free market solution, and 
it would give consumers complete control over what comes into 
their homes and would help them control their cable bills. 

We believe that Congress should act if the industries remain un- 
responsive to consumers. The FCC’s ninth annual report on cable/ 
satellite/video competition reveals that many hold monopoly power 
within their region. Only 10 percent of cable franchise territories 
face head-to-head competition from another cable company. 

Consumer choice will not necessarily cost more. In Canada, there 
is a la carte channel selection offered on several of the largest cable 
systems, and subscribers save about 30 percent compared to sub- 
scribers who select the average number of channels Americans tend 
to watch. Cable choice and a la carte pricing would require cable 
channels to be more responsive to their target audience, if they 
wish to survive, improve the programming of niche channels, and 
encourage cable channels to serve the public. 

I grew up hearing that in a free market economy, if you build 
a better mousetrap, the public will beat a path to your door. We 
don’t believe that consumers should have to subsidize bad mouse- 
traps. CWA is urging the industries to voluntarily provide con- 
sumer choice in the second tier, expanded basic package, or at least 
self-imposed decency standards in that package. 

Last week the Seattle office of Cable Communications filed com- 
ments with the FCC stating, “Because cable operators have not 
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been responsive to the demand for customized programming, the 
FCC should establish regulations that facilitate consumers’ choice, 
whether this is accomplished by requiring cable companies to offer 
a la carte programs, theme-tiered programs, or some other op- 
tions.” 

If the industries remain unresponsive, CWA urges Congress to 
act in the public interest and mandate either consumer choice or 
impose decency standards within that basic package. A free market 
flourishes with competition and consumer choice. 

And, in closing, may I suggest to the members, if you haven’t al- 
ready done so, that you speak to your constituents when you are 
back in your home districts. Most of what has been shared here 
this morning is by representatives who represent an industry. And 
with all due respect, I have heard comments today that are pretty 
patronizing of the American people. 

I hear concerns about increased costs and decreased choices. Let 
us let the American people decide if they are willing, if necessary, 
to pay a little more for the programs they want rather than paying 
the higher and higher cable bills they are paying for programming, 
most of which they don’t want. And so let us let the American peo- 
ple make that choice. 

Thank you. 

[The prepared statement of Janet M. LaRue follows:] 

Prepared Statement of Janet M. LaRue, Chief Legal Counsel, Concerned 

Women for America 

Mr. Chairman and Members of the Committee, good morning. My name is Janet 
M. LaRue. I am chief counsel for Concerned Women for America (CWA) in Wash- 
ington, D.C. Thank you for inviting me to speak today on the important issue of 
consumer choice with respect to subscription television. 

More than 94 million homes subscribe to multichannel video programming dis- 
tributors (MVPDs), according to a Federal Communications Commission (FCC) re- 
port. Of those, about 66 million subscribe to cable while the remainder subscribes 
to direct broadcast satellite (DBS). The number of MVPD subscriber homes accounts 
for 88.29 percent of all television households. 1 

In the current system, cable TV operators offer subscribers three tiers of program- 
ming. Before they may subscribe to other channels, federal law requires that all 
subscribers “must buy” the first level, which has to include local broadcast channels 
and community-access channels. 

The second tier is a package of channels selected by the MVPDs that requires 
subscribers to buy channels they do not want in order to buy channels they do 
want. 2 

The average cable customer watches only 12 tol5 channels on a regular basis, but 
cable companies bundle 50 to 75 channels in the expanded basic package, and up- 
wards of 200 in digital cable packages. That is like going to the store for a dozen 
eggs and being told you must buy at least six dozen, which is more than you can 
consume, including many that are cracked and rotten. 

My comments will focus on this second tier “expanded basic” package. Within that 
second tier package there are several channels that include sexually explicit pro- 
gramming, which is a major complaint of most cable subscribers who object to pay- 
ing for offensive and indecent programming they do not want in their homes. 

This forced consumption of channels increases the cost to consumers. A recent re- 
port of the Federal Communications Commission (FCC) concludes that cable sub- 
scription prices have increased five times faster than the rate of inflation. 


1 Kleder, Martha, “The Case for A La Carte Cable Pricing: Don’t Want Their MTV? Let the 
Free Market Work Its Magic,” available at: http://www.cwfa.org/articles/5468/CFI/family/ 
index.htm. 

2 Kleder, Martha, “Give Us Cable Choice for Decency’s Sake!” available at: http://www.cwfa. 
org/articledisplay.asp?id=5175&department=CFI&categoryid=papers. 
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Under the cable bundling system, even nonsports fans are forced to pay for very 
costly programming such as ESPN. Sports fans, too, face higher cable bills because 
of channel bundling. 

In response to our constituents’ concerns and requests for help, CWA commis- 
sioned a Wirthlin poll on April 16-19, 2004, with 1,000 respondents, on the subject 
of cable TV. The poll results clearly show that a large majority of American cable 
TV subscribers are dissatisfied with their current “no-choice cable service”: 

1. Of 1,000 respondents, 62 percent subscribe to cable television. 

2. Current cable subscribers (619) were asked: “As a cable customer, would you pre- 

fer to choose for yourself the programming to be included in your basic cable 
subscription or is the cable company’s pre-arranged basic package satisfactory?” 
Sixty-six percent said they would prefer to choose for themselves. 

3. Noncable subscribers (381) were asked: “Would you be more or less likely to sub- 

scribe to cable television if you were able to choose the programming to be in- 
cluded in your basic cable package?” Sixty-six percent responded that they were 
more likely to subscribe, with 39 percent of them indicating that they were 
much more likely to subscribe. 

That means more customers for cable and satellite TV companies if they will 
allow their customers to choose the programs they want. 

4. When asked: “Do you think that cable customers should be required to pay for 

a basic package of programming that might include channels that they don’t 
want to view?” Eighty percent of the respondents answered “No.” 

The poll results are undeniable. Americans are dissatisfied with paying for some- 
body else’s choice. They want to choose what they pay for and nothing else. 

Telling consumers to block-out unwanted programming they are forced to pay for 
is no choice — it is unreasonable and insulting. We do not pay for food we do not 
want to eat. We do not pay for magazines we do not want to read. We do not pay 
for trips we do not want to take. And we are tired of paying for programs we do 
not want to watch, many of which offend our morals and religious values. 

The First Amendment, especially with respect to regulations on sexually explicit 
and pornographic material, has been my area of expertise for many years. I have 
lectured on the subject in numerous law enforcement conferences across the country, 
testified on pornography legislation before Congress, state and local legislatures, 
and authored numerous amicus curiae briefs that have been filed in the U.S. Su- 
preme Court, federal circuit courts of appeal, and state appellate courts. The protec- 
tion of children, families, and society in general from the serious harms resulting 
from exposure to sexually explicit and indecent material is a top priority of CWA 
and my department, in particular. 

The Supreme Court has repeatedly recognized the harm to children from exposure 
to pornography and the right and need of government to assist parents to protect 
their minor children from exposure. The Court has characterized protecting children 
from exposure to pornography as a “transcendent interest” of government because 
it concerns “the health, safety, welfare and morals of its community by barring the 
distribution to children of books recognized to be suitable for adults.” 3 

The Court has referred to cable TV as “pervasive” and includes “patently offensive 
programming” : 

Cable television broadcasting, including access channel broadcasting, is as 
“accessible to children” as over-the-air broadcasting, if not more 
so . . . ([CJhildren spend more time watching television and view more channels 
than do their parents, whether their household subscribes to cable or receives 
television over the air). Cable television systems, including access channels, 
“have established a uniquely pervasive presence in the lives of all Ameri- 
cans.” . . . ([C]able households spend more of their day, on average, watching tele- 
vision, and will watch more channels, than households without cable service). 
“Patently offensive” material from these stations can “confront the citizen” in 
the “privacy of the home,” FCC v. Pacifica Foundation, 438 U.S. 726 (1978), 
supra, at 748, with little or no prior warning.” 4 

In a more recent case addressing cable TV, the Court made clear that restrictions 
on cable TV indecency can be justified: 

Cable television, like broadcast media, presents unique problems, which inform 
our assessment of the interests at stake, and which may justify restrictions that 


3 Ginsberg v. New York 390 U.S. 629, 636 (1968). See U.S. v. Playboy Entertainment Group, 
Inc., 529 U.S. 803 (2000); Sable Communications of Cal., Inc., v. FCC, 492 U.S. 115 (1989); 
Ashcroft v. ACLU, 535 U.S. 564 (2002); U.S. v. American Library Association, 539 U.S. 194 
(2003); Ashcroft v. ACLU, 2004 U.S. LEXIS 4762 (June 29, 2004). 

4 Denver Area Educational Telecommunications Consortium, Inc., v. FCC, 518 U.S. 727, 744- 
45 (1996). 
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would be unacceptable in other contexts ... No one suggests the Government 
must be indifferent to unwanted, indecent speech that comes into the home 
without parental consent. 5 

While government-imposed content-based regulations on speech are presumptively 
unconstitutional and, therefore, subject to the highest level of scrutiny by the courts, 
content-neutral regulations are not. Regulations that would require cable and sat- 
ellite choice for consumers in the second-tier, expanded basic package of program- 
ming would be content-neutral because they would apply to all programming. 

Although subscribers are primarily concerned with indecent and offensive pro- 
gramming, they want choice with respect to all types of programming, whether it 
is a sports channel, gardening, cooking or MTV. “A la carte” pricing, the free market 
solution, would give consumers complete control over what comes into their homes 
and would help them control their cable bills. 

It is disturbing enough that broadcast radio and TV brings offensive programming 
into American homes, even though it is without charge to the viewer. It is unthink- 
able that cable and satellite companies are permitted to force subscribers to pay for 
indecent and offensive programming over their objections. 

A second, but less effective solution than consumer choice, is for the industry to 
apply the same decency standards that are applicable to broadcast TV and radio. 
Our last polling question asked respondents if they agree or disagree with the fol- 
lowing statement: 

“When cable customers have no control over which channels are included in 
their basic cable package, the cable providers should voluntarily enforce decency 
standards in that basic package, which would screen out sexually explicit or 
graphically violent material.” 

Seventy-three percent of respondents said that they agree, with 55 percent 
strongly agreeing. 

A 2004 report, by the First Amendment Center in collaboration with American 
Journalism Review magazine, released June 28, found that 55 percent of respond- 
ents agreed with the following statement: “Government officials should have the 
power to regulate during the morning, afternoon and early evening hours those 
cable television programs that contain references to sexual activity.” 6 

While there are about a dozen major cable companies nationwide, those compa- 
nies act as monopolies in their local communities by county charter. 

Satellite systems, while starting to nibble at cable’s customer base, are not yet 
a true competitor, and thus have no direct impact on cable prices. As Gene 
Kimmelman of Consumer Union notes, the cable industry is 3.5 times larger than 
dish systems, many DBS customers live where cable is not available, and dish place- 
ment restrictions prevent many customers from choosing that system over cable. 

Cry as they do about price gouging from program producers, cable companies are 
in their own consolidation race, and often hold monopolies in some communities, 
thanks to community charters barring competition. 

While the cable industry comprises about 11 equal-sized competitors, according to 
the FCC’s ninth annual report on cable/satellite video competition, many hold mo- 
nopoly power within their region. That point-of-sale monopoly, called clustering, has 
increased 75 percent since 1994. Only 10 percent of cable franchise territories face 
head-to-head competition from another cable company. 7 

Kimmelman maintains that satellite video distribution systems do not compete di- 
rectly with cable, and therefore have had no impact on cable costs. He notes that 
the cable industry is 3.5 times larger than satellite and that many satellite cus- 
tomers live in areas not served by cable. 8 

That lack of competition makes it easy for cable companies to simply pass the 
added costs on to their customers. It also makes them reluctant to embrace reform 
ideas such as a la carte pricing, where customers pay only for the channels they 
wish to receive. Such pricing strategies in the current media environment would re- 
duce the number of households reached by many cable channels, and would in turn 
reduce the amount the cable companies can charge for advertising. 

Subscribers do not accept the industry’s claim that consumer choice will nec- 
essarily cost more. That is not the case in Canada. 


5 U.S. v. Playboy Entertainment Group, Inc., 529 U.S. 803, 813 (2000). 

6 Available August 1, 2004, at: http://www.ajr.org. 

7 Federal Communications Commission, Ninth Annual Report, “In the Matter of Annual As- 
sessment of the Status of Competition in the Market for the Delivery of Video Programming,” 
MB docket No. 02-145, 31 December 2002. 

8 Kimmelman, Gene, Testimony before the Senate Commerce, Science and Transportation 
Committee, 6 May 2003. 
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There, “a la carte” channel selection is offered on several of Canada’s largest cable 
systems. Subscribers save about 30 percent compared to subscribers who select the 
average number of channels Americans tend to watch. Canadian subscribers receive 
a basic tier with approximately 30 channels, and may then pick one, five, 10, 20 
or 30 additional channels “a la carte” for a price per channel that drops as sub- 
scribers purchase more channels. Canadian viewers who select the average number 
of channels that U.S. consumers tend to watch pay about 30 percent less than the 
cost of typical digital cable services in the U.S. 9 

Even if it were true that consumer choice would cost subscribers more, many 
would rather pay more for programming they want than to pay for dozens of chan- 
nels they do not want. 

Currently, our nation has 10 major cable companies, but none of them competes 
with each other. That head-to-head competition between wired cable services within 
a community is called “overbuilding” and it occurs in only 2 percent of the nation’s 
markets. Where it does occur, cable bills decrease sharply. 10 

Cable choice/a la carte pricing would require cable channels to be more responsive 
to their target audience if they wish to survive. A la carte pricing would improve 
the programming of niche channels, and encourage cable channels to serve their 
public. 

A la carte pricing would give the consumer leverage against channels that push 
the envelope of decency and routinely violate community standards. For example, 
FX, a cable channel that now forces itself into every cable-subscribing home through 
its placement on the expanded basic-cable tier, would either have to tame shows like 
Nip / Tuck that push the boundaries of common decency, or become a niche channel 
through loss of subscribers. 11 The MTV channel, targeted at children, would have 
to do the same with its programs. 12 

CWA is urging the subscription TV industries to voluntarily provide consumer 
choice in the second-tier, expanded-basic package, or at least impose decency stand- 
ards in the expanded basic package. Thus far, the industry has shown little re- 
sponse to what the majority of their customers want. 

If the subscription television industries continue to ignore the very people from 
whom they extract billions of dollars, Congress should act to re-balance the national 
media toward the public interest in the wake of a decade of media consolidation, 
and require multi-billion dollar industries to provide consumer choice. Deregulation, 
done in the name of a free market, was justified. Yet, a market is not truly free 
when customers have their choices and purchases dictated by others. 

Thank you. 

Mr. Upton. Thank you all for your testimony. 

At this point, we will begin the questions of the members on the 
subcommittee. 

Mr. Kimmelman, appreciated your testimony, and I just have to 
go back to the basic question. What if with a la carte — let us say 
it happens, and what is channel, let us say, ABC decides that they 
are going to ask for $10 a subscriber to carry the channel on a 
stand-alone basis. It sounds a little outrageous in terms of higher 
cost to me. I am sure that it would sound outrageous to you as 
well. 

Who is going to — what if that — if that cable operator is forced to 
pass that along to the consumer, that doesn’t sound to me like a 
system that is going to provide consumers with more choices at a 


9 Kimmelman, Gene and Cooper, Mark, Consumer’s Union letter to House of Representatives, 
27 April 2004. 

10 Kleder, Martha, “Monopoly is More Than a Game: U.S. Senate Hearing on Cable Hears 
Calls for Competition and Choice,” (citing Federal Communications Commission (FCC), Annual 
Assessment of the Status of Competition in the Market for the Delivery of Video Programming, 
Ninth Annual Report, FCC 02-338, December 31, 2002, available at: http://www.cwfa.org/arti- 
cles/5702/CFI/papers/index.htm). 

11 Kleder, Martha, “Give Us Cable Choice for Decency’s Sake!” 

12 Examples of graphic sexuality in programming included in the expanded basic cable tier are 
available for Nip/Tuck at: http://www.parentstv.org/ptc/niptuck/main.asp. For MTV’s Wild Boyz, 
24 Hour Spring Break, Full Body Search: Miami, Real World: Las Vegas, MTV Video Music 
Awards, Real World /Road Rules: Battle of the Sexes, Real World /Road Rules: The Gauntlet, 
Real World I Road Rules: Inferno, Real World: San Diego, Newlyweds: Nick and Jessica, The 
Osbournes, at: http://www.parentstv.org/ptc/publications/email/plain.asp. 
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cheaper rate. And, therefore, wouldn’t Congress need to then regu- 
late retail and wholesale prices to make it work? Is that not the 
basis/thesis of that argument, which then reverses 

Mr. Kimmelman. Mr. Chairman, in an unregulated market, ABC 
could try to charge anything it wants to, and it could shoot itself 
in the foot. And its friends in the cable industry could go along and 
increase the amount of damage it does by just raising prices that 
way, if that is what they wanted to do. I believe what they would 
do 

Mr. Upton. But isn’t it the same with a la carte? Isn’t it exactly 
the same argument? Isn’t it going to bring — reregulate the whole 
system? 

Mr. Kimmelman. We are suggesting that you keep a basic tier, 
so that broadcast channels wouldn’t be affected by that. But even 
assume for a minute that ABC owns a channel, and it wants to 
charge $10 for a la carte, I believe ABC has gone out of its way 
to talk about how reasonably priced ESPN is as the most expensive 
channel at no more than $2.50 a subscriber. 

I would be hard-pressed to see them justify in the marketplace 
those kind of prices. I can’t imagine cable operators would be will- 
ing to pay that. I can’t imagine they wouldn’t be willing to discuss 
that with their own customers and that there would be a lot of 
marketplace pressure for those prices to actually go down. 

I believe what would happen with an a la carte option is you 
would get a lot of transparency and opening to a lot of secret nego- 
tiations now that have been characterized as onerous, in some 
cases coercive, and those practices would probably not be able to 
be sustained with that kind of public visibility. 

Mr. Upton. Mr. FitzPatrick, you think about your testimony 
there, underscore your testimony. I think in essence you said with 
a la carte that in all likelihood Hallmark would not make the list. 
Is that your thought? 

Mr. FitzPatrick. Well, I was referring specifically, Mr. Chair- 
man, to the recently launched earlier this year Hallmark movie 
channel. Basically, I think when you are building a business, a 
cable network business, and your objective is to build scale and 
build audience, which we have been able to do over the last 3 
years, you are able to eventually reach a point where, as a result 
of marketplace research, talking to customers, talking to con- 
sumers, ascertaining what other needs and wants are, in this par- 
ticular instance we ascertained that there was a great interest in 
a movie channel built around the Hallmark brand and the Hall- 
mark library. 

But in order for us to move forward into the marketplace with 
a viable second linear service, I believe that the a la carte environ- 
ment would preclude, had it existed a year ago, would have pre- 
cluded us from launching the service just because the path to get- 
ting to that kind of distribution scale would have made that abso- 
lutely impossible to accomplish. 

Mr. Upton. Mr. Pyne, as I listened to Ms. LaRue talk about Can- 
ada, which I guess does have I guess, based on your testimony, 
some type of a la carte system, how does that — how do you see 
rates and access to channels as you relate to the channels that you 
provide to Canada versus the United States? 
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Mr. Pyne. With respect to our company or 

Mr. Upton. Right. 

Mr. Pyne. I would like to point out just as part of our testimony 
that we will be filing with the FCC, simultaneously with testimony 
for this, we actually have detailed information about the situation 
in Canada. My understanding of Canada is that, in fact, as Con- 
gressman Towns pointed out, the structure of the market is very 
similar to what we have here in the United States, in that there 
is a regulated broadcast of the most popular channels. 

In fact, in Canada, for those channels that do have the broadest 
distribution, in fact they are required to be in that basic bundle, 
similar to the situation here in the United States. ESPN has a 30 
percent investment in an ESPN classic type service in Canada, 
which is a very different service than ESPN. And, in fact, in that 
case, it is offered as part of a digital tier. But, quite frankly, its 
penetration is less than 5 percent. It is about — it has 485,000 cus- 
tomers, and it has lost money every year that it began since 2001. 

So while Canada does offer some a la carte opportunities, it is 
for niche services, and it is not — it is only after Canadians have an 
opportunity or are required to buy a bundle of other services that 
are much more broadly distributed, similar to here in the United 
States. 

Mr. Upton. Maybe we can get into that — into a second round, be- 
cause my time has expired. 

Let me go with Mr. Wynn. 

Mr. Wynn. Thank you, Mr. Chairman. 

Mr. Kimmelman, I applaud your good intentions on behalf of the 
consumer, but I am concerned that you have not really laid out 
how a la carte addresses some of the concerns. For example, I be- 
lieve as Reverend Plummer was saying that he had not been able 
to get on for a variety of reasons, as well as many other niche pro- 
grammers. 

Two basic questions. How do they get on in an a la carte system? 
And, two, how do they sustain themselves if they have relatively 
lower viewerships, which I think was an argument that was raised 
by Mr. Liggins in terms of emerging companies. Why are they bet- 
ter served if they have lower revenues, lower viewership, and lower 
capitalization? How do they survive? 

I hate run-on questions, but I am going to include this. Would 
they not ultimately, if they survive, be absorbed by larger media 
conglomerates, thereby losing the diversity that we debated at 
length in this committee on the subject of media ownership? Same 
basic concept. 

Sorry about the length of the question. 

Mr. Kimmelman. And I appreciate it, Mr. Wynn. That is a very 
important question. Let me start off by saying I don’t believe a la 
carte is a panacea to solve every problem out there. I have been 
doing this for a long time and talked about a lot of different things 
that need to be done about discrimination. 

Let me suggest a way in which I think a la carte can work. We 
are, first off, saying there ought to be a basic tier with local pro- 
gramming, so that broadcasters have their right to get the — meet 
the local needs of the community in a basic tier with public access 
channels. We are also suggesting that every cable operator, every 
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satellite provider, can offer the packages that include TV One 
today, that include BET today. 

They still can package it that way. And if there is a small 
viewership, or for whatever reason they put it in a package today, 
my question is, in a world where you can put it in a package to- 
morrow, but it also could be available as an individual channel, 
why in the world wouldn’t they keep putting it in the package? 
What would change? Some people may want to pick a channel a 
la carte. 

Mr. Wynn. That is what I am saying. If they put it in a package, 
then we haven’t changed anything. It is not a la carte if it is in 
a package, big package, small package. It is a package, and there 
are economies of scale associated with the package. When you pull 
it out and say, “This is A, this is B, this is C,” etcetera, “pick what 
you want,” how does that small station make it? I just don’t — I 
don’t see that. 

Mr. Kimmelman. A small station that is available 

Mr. Wynn. Not a small station, but you 

Mr. Kimmelman. A small station that is available in a package, 
and then also available a la carte, would it be able to attract a 
niche market audience? There are a lot of minority programmers 
who are suggesting that they think they would at least have some 
chance, who today are blocked by the gatekeeper. The gatekeeper 
Mr. Deal referred to is one of four or five media giants who either 
has an affiliate it wants to favor and will put on somebody else, 
or just doesn’t want to put that programming on. 

Mr. Wynn. How do you address the advertising argument? That 
is 

Mr. Kimmelman. Oh, I would love to address the advertising ar- 
gument. What I suggested was, out of 330 channels, most of them 
aren’t getting advertising revenue. They are getting some license 
fees, or they are going on for free and they are desperate to get 
capital to get on. And if they don’t make it in 4 or 5 years, like 
Mr. Liggins said, they probably get dropped. Hundreds of them 
have been in that situation. 

Most people are watching the top 20 channels. That is where the 
real advertising revenue is. But if you have something that is at- 
tractive to a niche audience, and you can — and I understand there 
is marketing costs. None of this is simple. But if you can draw ad- 
vertisers into a small, focused, target market, you have a better 
chance of surviving possibly than most of these people who are not 
even getting on today. 

But most of them who are on, I am suggesting, sir, are not get- 
ting advertising revenue. I mean, let me give 

Mr. Wynn. Well 

Mr. Kimmelman. Let me just give you an example. If you are 
Ford Motor Company 

Mr. Wynn. My time is running, because I am watching the clock. 
If they can’t — if their niche is so narrow that they can’t attract ad- 
vertisers, how do they get on? 

Mr. Kimmelman. Advertisers pay for eyeballs. If you are — I 
am 

Mr. Wynn. But you don’t have many eyeballs if you don’t have 
that viewership. That is the whole thrust of this. 
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Mr. Kimmelman. Well, yes. 

Mr. Wynn. Without a package, you don’t have the eyeballs. With- 
out the eyeballs, you don’t have the advertising. 

Mr. Kimmelman. Two hundred fifty out of — 275 out of 330 chan- 
nels aren’t even getting a quarter of a million eyeballs, so I am just 
suggesting that 

Mr. Wynn. But they are in a package. 

Mr. Kimmelman. [continuing] with due respect you can be — if 
you are in front of 60 million households, it is most likely because 
you do have eyeballs. But I will guarantee you no advertiser is 
going to pay for its company’s ads to go in front of 60 million people 
who never turn it on. The bottom line is you ultimately need people 
to watch. 

A la carte, in conjunction with a package, may provide a new av- 
enue for some people to get their first step to get on and dem- 
onstrate that they have got quality programming. You have got a 
lot of programmers out there who say, “We have got quality. We 
have got financing. They won’t let us on.” Why not give them a 
chance in the marketplace to show they can? 

Mr. Wynn. Why wouldn’t their costs — their rates be high? If they 
are not using advertising revenue, what 

Mr. Kimmelman. For the very same reason that some of them 
aren’t charging cable operators today. They are desperate to get out 
there and get distribution. They will take a hit up front to try to 
get on. They can’t survive long that way. But if somebody wants 
to watch it, they will finally get viewership. 

A lot of these channels are not getting ad revenue. A lot of them 
are not in a position to charge cable operators even a penny to get 
on. They are desperate to try to get out. If the cable — my question 
is simple. If the cable operator will take it for free today and put 
it on expanded basic tier, why won’t they do that tomorrow just be- 
cause somebody could also get that channel a la carte? 

The point is, if nobody will pick it a la carte, then it is in the 
tier. And it is just the way these folks want to have it, and they 
can keep doing their business the way they want to. If some people 
pick it a la carte, they may actually expand their audience base, 
and advertisers may see there is a greater potential to support that 
programming. 

Mr. Wynn. Thank you, Mr. Chairman. 

Mr. Upton. Mr. Deal? 

Mr. Deal. Thank you, Mr. Chairman. I want to thank my col- 
leagues for their kind comments and for their attendance at this 
hearing. I do think it is an important issue and one that I don’t 
think will go away. 

First of all, I thank the panelists, too. But, you know, I have 
heard from two of the big six conglomerates here today, and with 
the business philosophy that you gentlemen have espoused, we 
would all be driving Edsalls, simply because Ford thought it was 
a good idea. The public didn’t. The public doesn’t agree with you 
on this issue as well. 

Mr. Hooks, let me ask you — you are a small — you represent the 
small cable independent operators in this country. Is that correct? 

Mr. Hooks. Yes, sir. 
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Mr. Deal. Do you all own the programming that produces these 
programs? 

Mr. Hooks. No, sir, I do not. 

Mr. Deal. All right. You have told us the problems that you have 
about your constituency objecting to, I believe, Undressed and 
Striperella when they are trying to get the cartoons. Are you free 
to discuss with me today in this meeting or afterwards the terms 
and conditions that are dictated to you by the big guys who are 
selling that programming as to why you can’t break it up, how 
much you’re charging the customers? Are you free to tell me that? 

Mr. Hooks. No, sir. 

Mr. Deal. Why not? 

Mr. Hooks. Contractually, I am disallowed to do so. 

Mr. Deal. Mr. Baxter here got a contract keeps you from doing 
that? 

Mr. Hooks. Yes, sir. 

Mr. Deal. Mr. Baxter, will you waive that today? 

Mr. Baxter. Congressman, I am not in the programming busi- 
ness. I am in the cable television 

Mr. Deal. I think the answer is no? 

Mr. Baxter. There is a different part of Time Warner that dis- 
tributes programming. 

Mr. Deal. Okay. We have heard that answer, too. 

Mr. Baxter. Yes, sir. I am 

Mr. Deal. Mr. Pyne, will you waive it? 

Mr. Pyne. We are currently — we have programming obligations 
to 

Mr. Deal. That is somebody else’s job, too? Okay. 

Mr. Pyne. No, no, no. No. I am the one responsible for negoti- 
ating the contracts, but we have contractual obligations that 

Mr. Deal. Those are contractual obligations you dictate, right? 

Mr. Pyne. [continuing] going both ways. 

Mr. Deal. That is contractual obligations you dictate, that you 
will not reveal the terms and conditions and you will not let any 
of your folks who buy your programming reveal it either, is that 
right? 

Mr. Pyne. They are, in fact, mutual between — I mean, we can’t 
talk to 

Mr. Deal. Mr. Hooks is willing to waive it. Will you waive it? 

Mr. Pyne. I am actually not in a position to 

Mr. Deal. I think the answer is no. It is obvious this whole proc- 
ess is surrounded in secrecy. This committee has written a letter 
to the FCC asking them to investigate it. I want to guarantee the 
members of this committee the FCC is going to come back and tell 
us, “We can’t get the information, because the big guys have sealed 
the lips of the people they do business with, and they won’t tell us 
either.” Mr. FitzPatrick, I thank you for being here. Let me tell 
you, I like your programming, and I want to tell you I don’t think 
there’s a person in this room that objects to the Hallmark channel 
being on an expanded basic tier. But, you know, sometimes we tell 
a lot by not who is here to testify but those who are not here to 
testify. 

Now, you are on expanded basic tier, is that right? 

Mr. FitzPatrick. We are overwhelmingly 
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Mr. Deal. All right. 

Mr. FitzPatrick. [continuing] on the most highly penetrated, but 
not in all cases. 

Mr. Deal. All right. You may be on basic in some cases. 

Mr. FitzPatrick. No. In some cases, we are, for example, on — 
on the EchoStar platform, we are on a tier that penetrates roughly 
about 30 percent of their entire universe. 

Mr. Deal. All right. But in that expanded 

Mr. FitzPatrick. Much to my chagrin. 

Mr. Deal. But in that expanded basic, are such things as the 
programs we have heard about, the FXs who are not here, the 
Spike TV who is not here, the Undressed, the Striperella who are 
not here, they are in that same advanced package with you, is that 
right? 

Mr. FitzPatrick. I believe that is the case, depending upon 
the 

Mr. Deal. Do you need their listeners and their watchers and 
their viewers and the revenue that they produce to justify your ex- 
istence in the expanded basic package? 

Mr. FitzPatrick. I am sorry, Congressman. I 

Mr. Deal. Do you need the revenue from these somewhat ques- 
tionable, racy programs to justify your existence on the expanded 
basic package? 

Mr. FitzPatrick. I don’t know if it is so much — I don’t think it 
is a case of, do we need the revenue from them, if I understand 
your question. I think what we need is to be in a neighborhood in 
which the variety of services are available to a great majority of 
subscribers on that system. 

And as a result of the way we watch as human beings, as we 
watch television, with that remote most of the time, that surfing 
experience that people have — I mean, I have heard this morning 
this discussion about the number of channels that people watch on 
average being 15, 16, 17. That may be a statistic that is true, if 
you measure it by time spent — an hour or 2 a week or whatever 
the metric is — hut I think that there are many, many more chan- 
nels — in fact, our experience and our 

Mr. Deal. I hate to interrupt you, but my time is about to expire. 
You are the poster boy for independents here in this testimony 
today. You are not attempting to justify these others who are in the 
same tier packages as you, because their programming and the au- 
dience they target is different from yours, is that not right? 

Mr. FitzPatrick. It is different. 

Mr. Deal. All right. Now, since you are the poster boy for the 
independents, are you truly independent? You know, we have 
talked about the five big conglomerates, and we had two — that Lib- 
erty Media. Is not Liberty Media one of your major stockholders? 

Mr. FitzPatrick. They are a stockholder. They are not a major 
stockholder. They hold less than 10 percent of our company, and 
they have absolutely no control over our operating strategies or our 
operating 

Mr. Deal. But they are one of the big six. 

Mr. FitzPatrick. Well, Mr. Chairman, they are not a cable oper- 
ator in this country. 
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Mr. Deal. Mr. Liggins, you are the poster boy for the minority 
contractors and the minority broadcasters in this hearing here 
today. Let me ask you, though, your target is African-American tar- 
gets, but you are not owned by African-American stockholders, are 
you? In fact, you are — one of your biggest owners at 39 percent is 
Comcast, is it not? 

Mr. Liggins. That is correct. But my company, which is owned 
by my mother and myself and is a public company — we control it — 
owns 40 percent of the network. And when we actually buy our in- 
vestors out, we will own 51 percent of the network. But most im- 
portantly, we put up $74 million of the entire $130 million. 

So as far as I am — and we control the Board. And so as far as 
I am concerned, it is more our network than anybody else, since we 
put most of 

Mr. Deal. Well, just answer the question Reverend Plummer 
posed. Are you carried fully by Time Warner? 

Mr. Liggins. We do not have a deal with Time Warner as of yet, 
but we are working on it diligently. 

Mr. Deal. Mr. Chairman, I appreciate your indulgence. I hope 
you will have a chance to ask extra questions. 

Mr. Upton. Mr. Doyle? 

Mr. Doyle. Thank you, Mr. Chairman. This has been a most in- 
teresting hearing. 

I hear a lot of different dynamics as I have listened to the testi- 
mony today. And I think we all know what consumers want. They 
would love to just pick only the channels they want to watch and 
pay nothing for it. I mean, that is — I have been in politics long 
enough to know that. 

I just had a conversation with USAirways this morning in Pitts- 
burgh, and, you know, the head of USAirways complained that peo- 
ple get on the internet today and, you know, they want to be able 
to fly from here to California, not have to have any layovers on the 
way, and they want to pay $120 for it. And that is why the airline 
industry is going bankrupt. 

Now, is that reality? I guess that is the question we are asking 
ourselves. You know, can that system really work? And then, I 
hear the access challenges here, too, how a company like Mr. 
Liggins, how does he get access to a network, if he has to do it per- 
son by person? If you have to go up there and sign up subscribers, 
how do you get to that magic, whatever that number is, 20 million, 
so that you can justify being on their — or Reverend Plummer also? 

You know, how do you make sure that, if we are going to have 
diversity, how does that happen? And then, the small operators 
that don’t like the idea that they have to pretty much take what 
is given to them by the big guys that own a lot of the program- 
ming — I mean, we have a lot of different dynamics that take place. 

I went to Penn State University. The football team took all the 
revenue in, and they basically paid for all — the paid for the wres- 
tling team and the volleyball team, and everything in between. If 
we didn’t have a football program at Penn State, we wouldn’t have 
any other sport at Penn State either. 

So I guess, you know, the question we have as we look at this 
issue is, you know, how do we put a system forth that is — where 
there is competition and where consumers benefit? 
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And I just — Mr. FitzPatrick, maybe I will ask you the first ques- 
tion. Your station seems to offer programming that would be con- 
sidered, if there were a family friendly tier, you would probably fit 
into that kind of tier program. Would you agree with that hall- 
mark? 

Mr. FitzPatrick. Well, I do generally speaking. But, again, like 
everything else, it is in the eyes of the beholder. I mean, we 
make — we don’t make movies that typically you might find, for ex- 
ample, on Mr. Pyne’s service, the Disney Channel — that is, all PG- 
13 or PG. We make movies based upon classic literature with very 
compelling stories about the human experience that might, in the 
eyes of a viewer, feel that that is not particularly suitable to a 13- 
year-old or to an 11-year-old, but is to a teen in the household. 

I mean, generally speaking, I would answer the question yes. But 
if I could just for a minute 

Mr. Doyle. But you disagree with a government -mandated fam- 
ily friendly tier. Is that your testimony? 

Mr. FitzPatrick. I do. 

Mr. Doyle. You do. 

Mr. FitzPatrick. I disagree with a mandated family tier or any 
other kind of tier. 

Mr. Doyle. And why is that? 

Mr. FitzPatrick. For all of the reasons that we have indicated — 
I have indicated in my testimony this morning — the marketplace, 
let the marketplace work. We think that, generally speaking, it 
does work well — I mean, to the point that it is taking Mr. Liggins 
time to get distribution for his new channel. I can tell you as an 
entrepreneur I have been involved in starting up two cable net- 
works, including one against the retransmission consent network. 

The marketplace and the competitive marketplace allowed us, 
with that particular service, to eventually meet that retransmission 
consent channel. It takes take. When you go knocking on a cable 
operator’s door, whether you are trying to get bundled in a highly 
penetrated package or some other kind of tier, as Mr. Baxter and 
Mr. Hooks will tell you, it takes time to make that capacity avail- 
able. I mean 

Mr. Doyle. Do you think that 

Mr. FitzPatrick. [continuing] these folks have spent $85 billion 
upgrading plant. It is not all for linear channels. Thirty percent of 
their bandwidth is being put aside for video on demand, for inter- 
net protocol telephone service, for high-speed access. There are all 
kinds of competing requirements and interest for that bandwidth, 
and it takes time. If you have patience, if you have a good 
product 

Mr. Doyle. Let me just ask a question, since my — do you think 
that you could break into a market with a channel like yours if it 
weren’t for guaranteed carriage in a — on an expanded basic tier? 
Would you have been able to do this if— just if it were a la cart? 

Mr. FitzPatrick. Well, Mr. Congressman, the guaranteed car- 
riage is a result of: 1) Do we have a compelling vision? 2) Do we 
have a brand? 3) Do we have a negotiation over terms and condi- 
tions that are beneficial ultimately to the consumer based upon 
value and price? That is how we were able to drive our distribution 
to 62 million homes today, not because somebody immediately said 
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we are going to guarantee you getting into every single home. And 
it also took time to do that. So 

Mr. Doyle. Do you think you could have done it under an a la 
carte system, though? 

Mr. FitzPatrick. We could not do it under an a la carte system. 
Absolutely not. And more 

Mr. Doyle. If I could just — if I could borrow some time here, 
there were some very compelling arguments or statements this 
morning about viewership, number of channels watched, 300 chan- 
nels. You need — this business needs a foundation of networks that 
number somewhere in the 60, 70 range, that drive that basic ad- 
vertising revenue model. 

Once a network has economies of scale, then you can go out and 
you can launch additional service, in which the requisite require- 
ments for advertising dollars is not as great as the mother load, as 
the mother ship. That is how a lot of services were able to be 
launched. And as far as the 339 national networks that are out in 
the marketplace today on — not including the 84 regional networks 
that are sports and regional news services, out of that 339 a lot of 
those are pay services. 

They are, if you will, services that do not require the kind of ad- 
vertising scale that the mother ship requires. And so, ultimately, 
it gets down to the question of whether or not the American public 
is watching cable programming, and the answer is a resounding 
yes. The viewer shares today, both in prime time and certainly in 
total day, from where this business was 10 years ago, 5 years ago, 
3 years ago, cable shares, multi-channel shares of viewing, exceed 
now the broadcast networks. 

There is a reason for that. The consumer is voting with a strong 
affirmative, “We like generally what you are giving us.” Do they 
have particular issues as we have heard this morning about par- 
ticular services? Of course. But does that mean we throw the baby 
out with the bath water because we have got a problem? I would 
suggest to the committee that that is the wrong approach. 

Thank you, Mr. Chairman. 

Mr. Upton. Mr. Whitfield? 

Mr. Whitfield. Thank you, Mr. Chairman. And I also want to 
thank the committee staff for arranging this hearing, and Mr. Deal 
for pushing the issue, and the panel for taking time to be here with 
us. 

I might say that, as this hearing has emerged — and I came here 
with a rather open mind — I found myself more interested I think 
in the state of the wholesale and retail distribution of the program- 
ming than I have the a la carte side of the issue. And I know that, 
Reverend Plummer, you — when you were speaking from the 
heart — you made a comment about your efforts to have your pro- 
gramming fully carried. 

And you made a comment that you had a fear of retribution at 
some point. I was wondering if you would elaborate on that a little 
bit. 

Rev. Plummer. There is a comment in the industry, “Cable is 
king.” When it appears as though, as is the case here for me, I am 
not standing against a la carte. In fact, because of the condition of 
the cable industry right now where there is an access problem, we 
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have been told as religious broadcasters for years, “Be patient. Be 
patient. Just wait.” 

Because we have such ability to mobilize many people in commu- 
nities throughout America, the cable industry has interpreted that 
as being adversarial, and has warned us time and time again, “If 
you go out and stir up the community, if you go out and do this, 
we will never give you carriage.” And so to go out and make the 
cable industry look as though they are doing something unkind to 
religious broadcasters does not fare well with them. 

And so we have been told time and time again, “Don’t do that. 
Don’t make noise.” And so for me to make comment now that I per- 
sonally was approached and went into, you know, great detailed 
discussions about equity in our own network, and when I did not 
choose to do that, I still have not been given access. And so for me 
to stand publicly and make that statement alone is a potential for 
retribution for me that you will never get on now, you will never 
get access. 

Mr. Whitfield. And which company was trying to obtain equity 
in your company? 

Rev. Plummer. It was Comcast. 

Mr. Whitfield. Comcast. Okay. 

Now, Mr. Hooks, you have discussed a lot about the practice of 
wholesale and retail distribution, the way it is being conducted 
today. And your primary complaint is — or concern for your viewers 
is — that in order to get a program you have to take the entire pack- 
age, is that correct? 

Mr. Hooks. Yes. If I could expand on that — and my environment 
is probably a little different. Smaller market environments are 
struggling a little more with bandwidth. And if you looked at my 
bandwidth, it is all used up by the big five through retransmission 
and bundling requirements. So products like yours, and some of 
these niche programs, I have got a real problem. I don’t have any 
channel space. 

In fact, in my markets, we have got a real dilemma. We have got 
a high growth of Spanish-speaking people, and I don’t have Span- 
ish-speaking programming. And I don’t know how to get it, because 
they are independent and they are not part — I mean, it seems to 
me unless you get part of the big five, that is the way you force 
your way in and it eats up all our bandwidth. 

Mr. Whitfield. So you don’t have any shelf space? 

Mr. Hooks. In other words, I could make better choices for my 
community if I had some flexibility. 

Mr. Whitfield. Now, Nickelodeon is a popular channel or pro- 
gram. 

Mr. Hooks. Yes, sir. 

Mr. Whitfield. But in order to get Nickelodeon you have to have 
MTV, and you have to take Spike, is that correct? 

Mr. Hooks. Yes, sir. 

Mr. Whitfield. Now, our friend from Pennsylvania mentioned 
that Penn State Football carries the entire program, the athletic 
program. Nickelodeon is the most popular program of the ones that 
you have through Viacom. So what would be the rationale that 
Viacom would require you to take Spike? 
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Mr. Hooks. Well, they package them up, and you are incented 
contractually to take the whole package. Otherwise, you pay dam- 
ages for not doing it. So there is some flexibility not to do it, if you 
are willing to pay the difference. 

Mr. Whitfield. So if you don’t do it, you pay damages? 

Mr. Hooks. Well, I call it damages. The pricing all changes. It 
is kind of like if someone was going to sell you three cars, and they 
will sell you each of them for half price, but if you buy one, I will 
charge you 

Mr. Whitfield. And, contractually, you cannot talk about the 
pricing, is that correct? 

Mr. Hooks. No, sir. 

Mr. Whitfield. Okay. Well, Mr. Chairman, this has been an in- 
teresting hearing. I do hope that we have an opportunity to get 
more into the wholesale and retail programming in this 

Mr. Upton. Would you yield just for a followup question 

Mr. Whitfield. Yes. 

Mr. Upton, [continuing] I might ask Mr. Plummer as it related 
to your question. 

Mr. Whitfield. I would be happy to yield, and then I would yield 
the balance of my time to Mr. Deal. 

Mr. Upton. Okay. Let me just ask a followup question. You 
know, I was one, Reverend Plummer, that supported must carry 
back — way back when. 

Rev. Plummer. Yes. 

Mr. Upton. If for some reason we didn’t have must carry, would 
you support a la carte? 

Rev. Plummer. Well, first of all, the Supreme Court of the 
United States, as you know, has upheld 

Mr. Upton. I know. But let us say we did away with it. They af- 
firmed — I think the Court said that we were proper in insisting on 
must carry. But let us say we did away with it. We passed a law 
and said you didn’t have to have it, and it is out there for the con- 
sumers to decide, do you really want to carry your local broadcast 
station? I presume — I am not from Southfield, but I presume you 
are broadcast as well, right? 

Let us say that I live in Southfield. Would your network survive 
if you had a la carte and you didn’t have must carry? 

Rev. Plummer. Personally, I — you are asking me personally? I 
will answer two ways. First of all, let me answer it as it relates 
to our industry. Must carry has been vital for the carriage 

Mr. Upton. No, I know that, and I support it. 

Rev. Plummer. All right. 

Mr. Upton. That is not the argument. I supported must carry. 
Some on this committee, by the way, didn’t and still don’t. 

Rev. Plummer. All right. 

Mr. Upton. That will be in debate another day. 

Rev. Plummer. I believe — first of all, there was a study done by 
the Black Enterprise Group that said 80 percent of African-Ameri- 
cans support black media, whether print, radio, or television. In the 
markets that my networks are in, we are a household name. People 
actually send us hundreds of thousands of dollars over and above 
their cable fees. That is consistent throughout America when it 
comes to religious broadcasters specifically. 
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There has been billions of dollars that Americans have sent to 
ministries, have sent to religious broadcasters, over and above their 
cable fee, in order to get that programming or at least keep it on 
the air, whether they buy programming from a network or whether 
they actually have access through must carry. I personally believe 
that religious networks, minority networks, could survive in a prop- 
erly designed a la carte system. 

And so I think that we are using some loose definition of what 
a la carte system means. Whether it is pure or, you know, a man- 
dated type of a system, I think that if there was indeed a basic tier, 
which I think everyone understands that that makes sense, over 
and above that, yes, I do believe that there would be networks like 
mine and others who would survive. 

Mr. Upton. Mr. Deal’s time is rapidly expiring. 

It was the answer, not the question. 

We will have another — a second round. 

Let us see, Mr. Stupak? 

Mr. Stupak. Thank you, Mr. Chairman. 

Let me ask this question of everyone on the panel. And if you 
would, just give me a yes or no answer, so we can get a couple 
questions in during my 5 minutes. 

Should consumers be allowed to know how much they pay for 
each channel, like the cost of ESPN versus the cost of Disney or 
the Comedy Channel? Let us start with Mr. Kimmelman. 

Mr. Kimmelman. Absolutely. 

Mr. Liggins. I don’t think so. 

Mr. Stupak. You don’t think so? 

Mr. Liggins. No. 

Mr. Stupak. Okay. 

Mr. Hooks. Okay. 

Mr. Pyne. No. 

Mr. Stupak. No? 

Rev. Plummer. Yes. 

Mr. Baxter. No. 

Mr. FitzPatrick. No. 

Ms. LaRue. Absolutely. 

Mr. Stupak. I guess it is a tie vote. 

Those who said no, why shouldn’t consumers have right to know? 
Mr. Liggins? 

Mr. Liggins. I personally think that the commercial terms be- 
tween entities, whether they be companies or employees, are — 
should have some strict confidentiality, unless, of course, there is 
some, you know, sort of, you know, public good to it. But what I 
pay my secretary is nobody’s business and 

Mr. Stupak. Well, we are not asking what you pay your sec- 
retary. But if ESPN is costing me two bucks, and Disney is costing 
me a buck 

Mr. Liggins. I understand. But at the end of the day, what a 
cable operator pays my company to provide programming, I don’t 
want my competitor to know that. I don’t want anybody to know 
that. I have to negotiate. 

Let us say I have a better deal with one cable operator than the 
other. I certainly wouldn’t want that out in the open, so they could 
negotiate against me. I wouldn’t want, you know, the terms of a 
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contract that I have with a high profile personality, so my compet- 
itor can come and offer them more money. You know, so that stuff 
actually, I believe, makes cost of — the cost of doing business go con- 
siderably higher, which will always ultimately get passed on to the 
consumer. 

Mr. Stupak. Well, wouldn’t the cost of business be how many 
subscribers you have versus non-subscribers? 

Mr. Liggins. I am sorry? 

Mr. Stupak. I mean, isn’t the cost that you charge people, isn’t 
that based upon how many subscribers you have? 

Mr. Liggins. No. Well, a couple things. One, the cost of doing 
business — what we charge a subscriber, what we charge a cable op- 
erator has everything to do with what it costs us to run our busi- 
ness. We have to pay for programming, and one of the things I 

Mr. Stupak. So whatever it costs to run your business, you have 
got to pass that on to the consumer, don’t you? 

Mr. Liggins. Well, Mr. Baxter is trying to keep, you know, rates 
down to consumers, so his job is to get the lowest possible rate for 
me. My job is to try to get the best possible rate from him. He usu- 
ally wins, you know, and so 

Mr. Stupak. Sure. 

Mr. Liggins. [continuing] you know, that 

Mr. Stupak. But in the ultimate plan, it is the consumer that 
pays, no matter who wins or loses. The consumer has to pay for 
that, whatever service they have, right? 

Mr. Liggins. Ultimately, in a free market economy, yes, the con- 
sumer — prices that people charge are dictated by the demand that 
the consumer has in the marketplace. 

Mr. Stupak. Do you believe — I am not picking on you. We are 
just having 

Mr. Liggins. Sure. 

Mr. Stupak. [continuing] a good discussion here. Do you believe 
the rural areas pay more than urban areas? 

Mr. Liggins. I don’t know the answer to that question. I am not 
versed enough. 

Mr. Stupak. Does anyone want to try that one? Mr. Hooks? 

Mr. Hooks. Yes, I will tell you they do. 

Mr. Stupak. They do? 

Mr. Hooks. Yes. In fact, rural customers subsidize the customers 
in the urban areas. It is just a fact. 

Mr. Stupak. Mr. Pyne? 

Mr. Pyne. I am sorry. If I may add 

Mr. Stupak. Sure. 

Mr. Pyne. [continuing] I think here within the small — as Mr. 
Hooks will know, within the small rural — there are a thousand 
small rural operators around the country, there is something 
known as the National Cable Television Cooperative. And part of 
the role of that organization is to represent its membership. I 
mean, it represents close to 8 million subscribers around the coun- 
try, and it tries to negotiate deals on par with cable programmers, 
as with all of the other cable operators. 

I would just like to point out that ESPN recently was made pub- 
lic — was released publicly but negotiated a long-term deal with the 
cooperative. That actually — that contractually obligates ESPN to 
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provide the same pricing as other cable operators in its size group. 
And, in fact, to date — I think this — again, public, it was in multi- 
channel news 

Mr. Stupak. Well 

Mr. Pyne. [continuing] 95 percent of the members have already 
signed up for 

Mr. Stupak. If it is the same pricing, why shouldn’t consumers 
then know how much we are paying for ESPN versus Disney? 

Mr. Pyne. Well, I think the — just like — in our opinion, just like 
other commercial relationships, whether it is in the supermarket 
business or other retail outlets, the commercial negotiations that go 
on between the entities are generally private. We would like to pre- 
serve that privacy. 

In addition, I think there are many other factors that go into the 
pricing, such as local ad sales. All of our networks, except for Dis- 
ney Channel, which is not ad supported, but our networks offer 
local time to the cable operators. Depending on the network, that 
is actually revenue back to the cable operator. 

Mr. Stupak. Mr. Chairman, if I may, can I just ask Mr. 
Kimmelman — mention why consumers should know the price, since 
he represents the consumers here, and then finish it up with that. 
Thanks. 

Mr. Kimmelman. Well, thank you, sir. We are being told, “Trust 
us. We package the programming for you. We help you with the 
choice.” I am just now being told cable operators try to keep prices 
down for consumers. I haven’t seen that with them skyrocketing 
five times inflation. 

If we are not going to regulate, the least we need is some trans- 
parency in the marketplace, so there can be marketplace pressures 
among the players. How much more value is there in ESPN pro- 
gramming versus network programming versus TV One? I mean, 
these are things — people aren’t being given the option of picking 
the individual channel. Maybe they should know something about 
what the component parts are and why. 

And out of the $75 billion invested, how much is being paid for 
by their $50 a month cable modem service on top of their $50 a 
month expanded basic fee, etcetera, etcetera? It is not like Penn 
State Football, because there it is football fans who decide they 
want to go to the games. And there is some governance board for 
Penn State University that hopefully has some openness. 

This is people who don’t want to watch football having to pay for 
it, or people who don’t want to watch offensive programming hav- 
ing to pay for it. That is the difference. 

Mr. Stupak. Well, I can’t figure out why anyone would want to 
watch Penn State Football anyway, so 

Mr. Upton. As a Wolverine fan, we are looking forward to watch- 
ing Penn State Football. 

And next year, too. 

Mr. Shimkus? 

Mr. Shimkus. Thank you, Mr. Chairman. This is a very inter- 
esting hearing, and I appreciate your calling it. I do appreciate my 
friend Nathan for pushing this issue. 

I want to read a couple of companies here. We have got TV One, 
Radio One, TBS, Cartoon Network, CNN, Time for Kids, Looney 
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Tunes, Kids WB, Hanna-Barbera, Touchstone Pictures, NASCAR, 
ESPN, Hallmark, Disney. A lot of this issue deals with smut and 
pornography and issues that, you know, we are — just kind of have 
concerns with. 

I would like for you all — and, really, I think there is three of you 
represented in this whole list. Today we rolled out kids. us again. 
All of you ought to have a site on the kids. us website. There is no 
reason CNN should not have a CNN. kids. us. There is no reason 
that Touchstone Pictures should not have touchstonepictures. 
kids. us. Likewise, ESPN. Come talk to me. We need to make this 
happen. 

I do — Viacom has been the whipping boy in this committee for 
a long time, and I have been one of the ones doing the whipping. 
But I have to tell you that today they have put up on the kids. us 
site nickjr.kids.us and nick.kids.us. That joins abc.kids.us, that 
joins smithsonian.kids.us, and the like. So if you want a child-safe 
site for kids on the internet with no hyperlinks, no instant mes- 
saging, no chat rooms, no hyperlinks, which are all the things that 
we know that are being used to go after our young children, the 
kids. us site is the place to be. 

And I am the unofficial spokesman and marketeer for them, and 
I am doing that job. Yes, sir. 

Mr. Baxter. Congressman, speaking for Time Warner, we will 
look into that. It sounds like a very good idea. And I just want to 
make a — just a quick statement to kind of respond to Congressman 
Deal. 

We are all parents here, you know, and there are things on tele- 
vision I don’t like either. But, you know, what I do is I block out 
the channels or I block out the programming. And the cable indus- 
try has made it very clear, has advertised the heck out of the idea, 
we will give you a box, we will give you all the tools you need today 
to block out programming that you find offensive. 

And we think that is a good idea. We are not doing this as a PR 
gesture, because, you know, for the 28,000 people that work for 
Time Warner Cable in 27 states, we are all parents. We feel the 
same way you do. We share your concerns, and we are doing every- 
thing we can today to make sure that parents have those tools. 

Mr. Shimkus. If I can reclaim my time — and I think — let me ask 
just two — this revolves around a couple basic questions, because 
most of us — this is a pretty good hearing, because everyone is sit- 
ting around listening to your testimony, and we are listening to the 
questions and answers. And that is not always normal in Congres- 
sional hearings. 

Can an individual today, an individual in their home, block out 
channels that they don’t want to receive on their cable TV system? 
And let us — yes or no, if you can. Mr. Kimmelman? 

Mr. Kimmelman. With great difficulty, if the cable company will 
cooperate, and you still have to pay for the programming that you 
didn’t want to get. 

Mr. Shimkus. Yes. But that makes an assumption, and I am 
going to get to the second question. And I will — so the answer is 
yes. 
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Mr. Kimmelman. It is not clearly yes, sir, because I cannot go to 
a cable company in an analog cable system and know that they will 
do everything 

Mr. Shimkus. Okay. I am running out of time. 

Mr. Kimmelman. [continuing] are suggesting. 

Mr. Shimkus. Mr. Liggins? 

Mr. LlGGlNS. From what I understand in the industry, the indus- 
try offers that. I have never tried it. 

Mr. Shimkus. Okay. Let us try it, and we will find out. 

Mr. Hooks? 

Mr. Hooks. Yes. 

Mr. Shimkus. Thank you. 

Mr. Pyne? 

Mr. Pyne. Yes. 

Mr. Shimkus. Mr. Plummer? 

Rev. Plummer. Only if they know how to. 

Mr. Shimkus. Who? 

Rev. Plummer. The consumer. 

Mr. Shimkus. Yes. I mean, I think there is 

Rev. Plummer. But yes. Technically, yes. 

Mr. Shimkus. Okay. Thank you. 

Mr. Baxter? 

Mr. Baxter. Absolutely. 

Mr. Shimkus. Mr. FitzPatrick? 

Mr. FitzPatrick. Absolutely. And I would also say, Congress- 
man, that with respect to this issue of educating parents and kids, 
we are supporting this initiative of the industry. We run spots on 
the Hallmark Channel, but we also have established a link to Hall- 
mark.com. 

Mr. Shimkus. Okay. I am running out of time. Kids. us, remem- 
ber that, Hallmark. kids. us. 

Mr. FitzPatrick. Yes, Hallmark.com. 

Mr. Shimkus. Ms. LaRue? 

Ms. LaRue. Yes, thank you. I would love to respond to that. And 
I would analogize to this 

Mr. Shimkus. Don’t analogize. Yes or no. 

Ms. LaRue. Well, I am not a provider. I can’t tell you whether 
they are blocking something. 

Mr. Shimkus. Well, you have just heard 1, 2, 3, 4, 5, 6, 7 people 
who are experts in the industry say yes. 

Ms. LaRue. That they can block it. 

Mr. Shimkus. That the individuals can block their channels. 

Ms. LaRue. My response is this. If I go into a restaurant this 
afternoon, and my meal is unacceptable and I complain, and they 
tell me, “Well, we will bring you a trash can with your bill” 

Mr. Shimkus. Well, no, wait. 

Ms. LaRue. [continuing] I wouldn’t find that 

Mr. Shimkus. That is not the question. 

Ms. LaRue. Wait, wait. I wouldn’t find that acceptable. 

Mr. Shimkus. I am on your side. 

Ms. LaRue. And 

Mr. Shimkus. I have got a good record with you all. I am a 

Ms. LaRue. One more 

Mr. Shimkus. I am a religious 
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Ms. LaRue. One more. 

Mr. Shimkus. But you just heard all these people say that the 
individual consumer can block out a channel if they don’t want 

Ms. LaRue. And consumers aren’t satisfied with that. That is my 
point. 

Mr. Shimkus. Wait, wait, wait. That is not the question. The 
question is: can the consumer block out the signal on the cable sys- 
tem in their home? 

Ms. LaRue. Even if they can, they are not satisfied with that. 

Mr. Shimkus. The other question, Mr. Chairman, that I would 
like to ask — I don’t have time — is, we are making the assumption 
that if the — if a la carte goes through, that it is going to be cheaper 
to receive the channels that you want. That is the assumption that 
I think I hear. I don’t have enough time. Maybe someone else can 
ask that. 

Mr. Chairman, thank you for the time. 

Mr. Upton. Mr. Rush? 

Mr. Rush. Thank you, Mr. Chairman. 

I want to ask Mr. Liggins and also Reverend Plummer this ques- 
tion. I am going to be pretty clear here. I am one member of this 
committee. All right? And when I got on this committee, I got on 
for the purpose of increasing ownership, telecommunications own- 
ership, for minorities, and also to provide better and more quality, 
family oriented programming for minorities. 

And my question simply is: will a la carte help me or hinder me 
in this pursuit? You know, and that is my question. 

Mr. Liggins. I would like to answer that. And the answer is no, 
and the reason is pretty simple. Hallmark Channel has 62 million 
homes today. They get paid for those 62 million homes. I have got 
4 million homes today. However, if I go to buy programming from 
a Hollywood studio, or if I go to producers or writers to produce it, 
they don’t distinguish between what they charge Hallmark at 62 
million households or TV One at 4 million households. 

It costs the same amount of money whether my audience is larg- 
er or whether it is smaller. And for us, we launched TV One be- 
cause African-Americans, basically 13 percent of the U.S. popu- 
lation, has had basically one channel for 25 years, which we 
thought was a crime. 

But they don’t just need a second channel. They need a second 
channel of high quality content that serves a segment of that audi- 
ence that isn’t being served, and for us that is the over 30 African- 
American audience. And we are going to — we skew the network fe- 
male. 

So the quality level for us has to be such that people will look 
at this channel as something that is answering a need that they 
haven’t had before. And if the quality level isn’t there, then, you 
know, people will react negatively to it, and we won’t achieve diver- 
sity of programming, diversity in zone ownership. 

And in a la carte, you just — if you got 100 percent of every Afri- 
can-American television household, that is 13.5 million households, 
that is a losing network, that is a losing network in — for adver- 
tisers, that is a losing network if you actually get paid for every 
last one of those households, unless you are getting paid 30 cents, 
50 cents, a dollar. You know, our channel is probably charging, you 
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know, 10 cents, because the other homes that aren’t African-Amer- 
ican are subsidizing it. 

Mr. Rush. Reverend Plummer? 

Rev. Plummer. Yes, I would respectfully disagree with Mr. 
Liggins’ premise. First of all, the African-American population is 
about 12 percent of the whole country. And yet blacks make up al- 
most a quarter of the whole cable viewership in America. Twenty- 
three percent I think is the number. 

HBO — African-Americans make up 33 percent of the revenue of 
HBO, $100 million a month African-Americans are paying HBO. 
And so I think the discussion of a la carte and the whole issue of, 
if there were, you know, African-American or family friendly or 
other type of networks that were available to the African-American 
community, since that is the focus of your question, I am absolutely 
convinced that there would — they would be channels of choice. 
They would be channels of choice for that community. And not only 
African-Americans, I mean, my network is predominantly — it fea- 
tures predominantly African-Americans. 

Cox Cable in Baton Rouge gave us analog channel 20 carriage 
just recently, which is unusual in the cable industry. I think every- 
body at the table would agree with that, in this day and age, for 
a new network to come to fruition. 

In Baton Rouge, our viewership among whites are even larger 
than the viewership among blacks. And yet we feature the largest 
majority of African-Americans on our network. We have become 
one of the most popular channels in the whole Baton Rouge DMA — 
the Cox system. And so I am saying that, if provided a choice, I 
believe that America would choose some of these other networks. 

The challenge for us as programmers is to be compelling, to be 
relevant in our programming, and so I applaud the committee for 
continuing this discussion. I at least encourage you to continue the 
discussion, and don’t just throw this away, you know, out of pocket. 

Mr. Rush. Mr. Chairman, if I have got a little time left, I just 
want to switch to Mr. Hooks. 

Mr. Hooks, can you explain to me your relationship with the Na- 
tional Cable Television Cooperative? And just as importantly, can 
you explain how this cooperative negotiates pricing on your behalf? 

Mr. Hooks. That is correct. I am on the board of the National 
Cable Television Cooperative as well. Yes, smaller operators — prob- 
ably 99 percent of all smaller operators with small systems — obtain 
their programming through the co-op. It is a way to consolidate 
larger numbers, put them together and get better pricing. 

But I want to be clear that, as a co-op and being on the board, 
we are not satisfied on the total universe that we have equal and 
fair treatment. And I think we have reasonable evidence of that. 
I just can’t divulge that to you, so — but just in response to Mr. 
Pyne that that is correct, when he mentioned the end arrangement 
that we just went through, and we are very thankful for that. But 
I would ask, is he going to step up on the rest of his programming 
and divulge how that fits with the rest of the larger operators 
versus us as well. 

Mr. Upton. Mr. Walden? 
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Mr. Walden. Thank you, Mr. Chairman. I want to thank you for 
scheduling this hearing as well. I find the issues quite fascinating, 
and I hope we continue to pursue them. 

Mr. Hooks, Mr. Pyne I believe referenced the co-op negotiation 
that you all belong to and engage in. How many members again 
are in — how many viewers are in that co-op? 

Mr. Hooks. Yes. Let me explain something to you all, so you un- 
derstand the infrastructure of the co-op. The co-op allows you to 
pick and choose what you want to buy, so what happens here, we 
are not as powerful as one company. And the reason we are not is 
every company has a little bit of different lineup. So we actually 
represent 14 million customers. 

Mr. Walden. Fourteen million. 

Mr. Hooks. Yes. But about 6 million of those customers rep- 
resent buying one or two products from the co-op. So a lot of times 
the reason we say 8 million, when you take the top 50 channels, 
typically we are representing about 8 million customers that are 
probably buying 75 — 60, 75 percent of all of the top 50 programs. 

Mr. Walden. All right. And, Mr. Liggins, didn’t you say that a 
network that has 13 million subscribers couldn’t exist today? Basi- 
cally, financially, it would be very hard? 

Mr. Liggins. A network — unless it has got an enormous license 
fee. A network that had 13 million subscribers that, you know, had 
$2.50 — provided their programming costs were reasonable — could 
survive. A network like ours could not, and most startup networks 
targeted toward 

Mr. Walden. Maybe I am mixing apples and oranges, but it 
seems to me that on one hand we argue that the co-op has great 
bargaining power with 6 to 8 million viewers, and that you are ar- 
guing 13 million viewers isn’t enough to sustain a network. So how 
much bargaining power do you think that co-op really has, then? 

Mr. Hooks. We question it. 

Mr. Walden. Not enough, from your perspective. 

Mr. Hooks. No. No, sir. 

Mr. Walden. I am sure Mr. Pyne probably believes he has had 
his arm twisted off. 

Mr. FitzPatrick. Could I just maybe help on this? 

Mr. Walden. Yes. 

Mr. FitzPatrick. I think there is a difference between the num- 
ber of subscribers that the membership systems have within the 
NCTC versus the number of viewers that are measured for pur- 
poses of ratings in advertising dollars. And so someone might have 
13 million members, but you might have a rating point of .1. 

Mr. Walden. Right. 

Mr. FitzPatrick. Do the math. You don’t get many ad dollars. 

Mr. Walden. Right. 

Mr. FitzPatrick. If that is helpful 

Mr. Walden. No. I understand they are a little different equa- 
tion, but, still, if I am the network negotiating this, I am also look- 
ing for eyeballs out there, because that is what my advertisers are 
looking for. Correct, Mr. Pyne? I mean 

Mr. Pyne. That certainly is correct. 
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Mr. Walden. So, I mean, you must — when you negotiate these 
agreements with others, what — give me a range of the size of com- 
panies you reach agreements with in terms of subscribers. 

Mr. Pyne. Well, I mean, we pride ourselves in talking with — or 
negotiating with companies ranging — in fact, in the last retrans- 
mission consent round we had a company that was 20 subscribers 
all the way up to 

Mr. Walden. They had a lot of leverage. 

Mr. Pyne. [continuing] all the way up to 22 million, which is the 
current size of Comcast. 

Mr. Walden. All right. 

Mr. Pyne. So we do — we 

Mr. Walden. From 20 to 22 million. 

Mr. Pyne. Twenty to 22 million. 

Mr. FitzPatrick. But that doesn’t necessarily mean you get all 
of 22 million. 

Mr. Walden. I understand. 

Mr. Pyne. In the total universe, just to — for reference of this, 
cable and satellite is 91 million homes in the United States. 

Mr. Walden. All right. Thank you. That helps. 

I guess what I hear about back home is I may like ESPN, but 
I have to buy all of these other things in the tier. And, you know, 
it looks like ESPN rates are going up, what, 20 percent a year or 
something. Is viewership keeping up with that? 

Mr. Pyne. Well, in terms of the recent — I mean, over the past 
years, it has been very public. The rate increases with ESPN have 
been higher. But interestingly, in the last 6 months, the company 
has worked with various cable operators, and they include Cox 
Communications, Charter Communications, Cablevision, and the 
NCTC, in reaching deals which actually will bring the price in- 
creases from the 20 percent that you referred to down to the single 
digits. And that is our effort to ameliorate the rate increases on the 
long term and work with our cable 

Mr. Walden. How 

Mr. Pyne. The ratings of ESPN have never been stronger. In 
fact 

Mr. Walden. Okay. 

Mr. Pyne. [continuing] even though we have just entered into 
these long-term deals with lower license fees, the — I mean, lower 
increases, the ratings have never been stronger. 

Mr. Walden. The ratings have never been stronger. Have your 
ad rates continued to go up or down, or where are they in this mix? 
Because that has got to be the other part of your financial equa- 
tion. 

Mr. Pyne. Well, that is absolutely correct. I mean, similar to 
ESPN is — relies, as do many cable programming networks, on a 
dual revenue stream. 

Mr. Walden. Right. 

Mr. Pyne. But, clearly, we are — I mean, our — obviously, if rat- 
ings go up, the ad — advertisers are willing to pay more. But, clear- 
ly, that is a market condition, because in a poor ad market or when 
the economy is not in great shape, that will — you know, that will 
have an impact. 
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Mr. Walden. Does ESPN, just itself, not with the other — what 
else gets packaged with ESPN? Let me ask that first. What do you 
require one of these folks to take if they get ESPN? 

Mr. Pyne. ESPN — if a cable customer — if a cable provider only 
wants ESPN, they just have to take ESPN. There is that option. 
Now, there are pricing incentives to 

Mr. Walden. To take other programs. 

Mr. Pyne. [continuing] a broader package. But — and, in fact, in 
the other — the entertainment side of the Walt Disney Company 
today, a cable provider can, in fact, take any one of the networks 
that it chooses and 

Mr. Walden. So an a la carte — you basically have a la carte, 
then? 

Mr. Pyne. No, no, no. In doing a deal 

Mr. Walden. At the wholesale level? 

Mr. Pyne. At the wholesale level, a company can decide to carry 
ABC Family 

Mr. Walden. Right. 

Mr. Pyne. [continuing] and not SoapNet or — and, in fact, if you 
look at the Nielsen numbers, ABC Family is in 88 million homes 
across the United States. Disney Channel is only in 84 million 
homes. 

Mr. Walden. All right. Mr. Hooks, do you want to comment on, 
from your perspective, how this works? 

Mr. Hooks. One, I am glad to hear ESPN is doing so well now 
that they lowered their forecasted increases for the next 5 years. 
So that is interesting. There seems to be some flexibility and im- 
proved viewership by doing it. 

You know, I mean, we certainly put pressure on ESPN starting 
about a year ago on their phenomenal increases, and I appreciate 
the political environment I think for bringing attention to it. And 
I appreciate ESPN for addressing it and reanalyzing their business 
plan and adjusting it accordingly. 

But I still stand strong. I mean, the big five have a lot of pro- 
grams they own. And you have heard some of the niche program- 
ming, the way they are getting on is getting through big compa- 
nies. And I still want to point out that we are trying to provide the 
most product we can to our consumer, and that typically runs you 
down the road of falling into the package process. So we don’t have 
much — go ahead. I am sorry. 

Mr. Walden. I am going to have to cut you off. 

Reverend Plummer, I just have one quick question for you. You 
said Comcast had tried to get an equity interest in your company, 
and you declined. Have any of the other operators tried to do the 
same thing? 

Rev. Plummer. No, I haven’t had that discussion. Interesting, 
what I discovered during those whole discussion periods, which 
even included this year, I was told — first of all, kind of the platform 
is that each one of these major cable operators do not compete 
against each other in the various markets. And so they are really 
not direct competitors. 

And what I was told is that, you know, once there is a relation- 
ship with one of the major cable operators that the other cable op- 
erators would pretty much fall in line and begin to give carriage. 
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Now, Mr. Liggins could probably speak more to whether or not 
that is factual or not, but, you know, what I was told was that once 
there is an equity relationship with one of the major MSOs, that 
at that point you are on a different scale and a different level, and 
your discussions and negotiations with the others are a whole lot 
easier, and you are a whole lot different. 

Mr. Walden. I would love to ask Mr. Liggins, but I am out of 
time. 

Mr. Upton. Mr. Gonzalez? 

Mr. Gonzalez. Thank you very much, Mr. Chairman. 

When we started off the discussion, there were some observa- 
tions, and we always use comparison and analogies. And as we go 
through this, because I think it is really going to be a matter of 
philosophies and the proper role of Congress, we talk about regula- 
tion, the cable industry, free enterprise, level playing fields, market 
forces, the reality is we have a whole lot to say where that all goes, 
and whether there really is a level playing field, whether there is 
really going to be competition. 

We have had people allude to Penn State Football basically sub- 
sidizing swimming and everything else. Those big football pro- 
grams and everything weren’t subsidizing boxing, swimming, and 
everything else. It was women’s sports as a result of Title IX, as 
a result of regulation, as a result of legislation, that recognize the 
unequal treatment of women in that particular environment. 

And then it was because of that regulation, its application, inter- 
pretation by the courts, and mandates that resulted in all of that — 
now, I am not saying that is where we are all heading in this 
thing. But eventually we will if we don’t resolve some of the prob- 
lems. 

We all agree that there is something wrong with the system. The 
patient is ill. Someone started with let us go ahead with the old 
axiom in the medical profession, “First, do no harm.” The problem 
with that is, if we are the physicians, we can also do some other 
things that the medical profession often does. We have found the 
cure. Unfortunately, it will kill you, and that is what we really 
need to avoid. 

And I sense that — we all say we are going to keep an open mind. 
My concern is, all right, let us fix the system. Let us make it a 
more fair system. Let us give consumers choices and such. But at 
what cost? And my question to all of you all — and it is a simple 
one — I have three — I will have about 3 minutes that you all can 
use. 

Whatever system we replace what we presently have — and I un- 
derstand that where you have minority programming, startup pro- 
gramming, new programming, even the system we have that opens 
the door to that opportunity is not a good one, because the big play- 
ers all end up owning a big share of it. I am not so sure that is 
fair. And then, maybe that is the cost of entry, and maybe we can 
improve on that. 

But whatever the substitute is, how does it promote and how 
does it accommodate new programming? Am I coming strictly from 
a minority standpoint? You know, Congressman Rush pointed out 
some real concerns that we share because of the communities that 
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we represent, because if you put our two communities together 
here in the United States, it is substantial. 

So all I — my simple question to you is: your proposals, does it 
really promote, accommodate, and make things a lot easier when 
we are talking about this type of programming that I referred to? 
And we can start with Mr. Kimmelman. 

Mr. Kimmelman. I don’t think there is any guarantees, Mr. Gon- 
zalez, but I think that when the Reverend Plummer says that there 
is programming out there, there is audience there, it is not a num- 
ber — how many people there are just in a population, 13 million Af- 
rican-Americans, it is how many will actually take it. And if 13 
million people — if half of 13 million people actually took something, 
it would be one of the most viewed networks in America. 

The door is closed today in the curtain system. You have got to 
blow it open. A la carte is one way. Changing the mind-set of the 
advertising community, changing the mind-set of consumers that 
you could actually pick what you wanted, may create that opening 
an opportunity for new programmers, diverse sources from diverse 
communities. 

Mr. Gonzalez. Mr. Liggins? 

Mr. Liggins. I think that in order to facilitate more new niche 
programming that it — and for it to be successful, that niche pro- 
gramming has to be offered to the widest possible audience. If I 
had all 13.5 million African-American households, they are not just 
going to watch TV One. They are still going to watch ESPN. They 
are still going to watch Lifetime. 

And if I am going to be successful, I also need the non-African- 
American viewers or households that might tune in to my channel. 
Probably about 20 to 40 percent of our audience is going to be non- 
African-American, and that contributes also to the success of the 
network. And so, therefore, what you can do, what the system can 
do, is continue to put, you know, pressure on us programmers to 
provide the programming, distributors to carry it, and make it 
widely available to people. 

Mr. Gonzalez. Mr. Hooks? 

Mr. Hooks. Yes. Generally, in the rural markets, the biggest 
problem we still have — and I want to keep emphasizing it — is re- 
transmission and tying programming through the big five. And, 
consequently, I do not have much shelf space, and I can’t always 
make the best decision because I, nor my customer, have control, 
really, for what is being delivered to their home. 

And, frankly, if I had more control, I wouldn’t bundle all of the 
services I have. I would make available more room that then could 
open up slots for me to add specialty programming. And in my par- 
ticular case, I really need to add Spanish programming. I have got 
a shortage of it. I am booked up with the big five, and it is hard 
to take things away from the consumer, as you can imagine, that 
they have already got. And so I just have very little flexibility, and 
I think it all comes back to retransmission and the tying of pro- 
gramming that they put on us. 

Mr. Gonzalez. And we will continue until the chairman tells me 
we have run out of time, which I know that we have. 

Thank you. I appreciate it. I would like to follow up at a later 
date one on one on your responses. 
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Thank you, Mr. Chairman. 

Rev. Plummer. Mr. Chairman, I know the time is out, but if I 
may just briefly respond to the point. The cable industry’s own 
CABLE World magazine, in the current issue right now, really af- 
firms the benefits of — it is a whole article about Hispanics and 
Latino networks that they have bundled, and so this is something 
that they have voluntarily done. It has not been by regulation. 

My request would be, to Mr. Baxter and others, give us a chance. 
Just give us a chance, just like you are doing with the Hispanic 
networks. And so regulation wouldn’t have to be necessary. Just 
give us the opportunity is all we are asking. 

Mr. Upton. Mr. Bass? 

Mr. Bass. Thank you, Mr. Chairman. I am going to spend 2 min- 
utes questioning, and I am going to yield 3 minutes to Mr. Deal. 
So I don’t want people to go on long. 

Mr. Kimmelman — I am going to cut you off. Mr. Kimmelman, can 
you respond to Mr. FitzPatrick’s contention from his testimony that 
advertising supporting networks such as Hallmark Channel depend 
on broad and highly penetrated distribution. A la carte distribution 
would have stifled Hallmark Channel’s growth and reversed its 
successes, and government mandated a la carte distribution, or 
mini tiers, will increase cost to consumers and decrease diversity. 

Mr. Kimmelman. I respectfully disagree, because we are talking 
about a la carte in conjunction with other tiers that are available. 
So his Hallmark Channel could still be carried on tiers, and some 
people might want to buy it individually. And distribution is step 
one. You have to have eyeballs, he said it himself before. And when 
people watch, whether it is on a la carte or on a tier, advertisers 
will support it. 

Mr. Bass. Mr. Pyne, in your testimony, you note that the re- 
transmission consent economic analysis concluded that your a la 
carte pricing for retransmission consent carriage of the ABC signal 
was found to be, in your own words, “reasonable” and within the 
bounds of the fair market value. If that is indeed the case and your 
ABC product is fairly priced and widely desired by consumers, why 
are you so concerned about offering consumers greater freedom in 
selecting their programs amongst your other products? Forty sec- 
onds. 

Mr. Pyne. Well, I think as I have stated — if I just may clarify 
that ABC always makes a stand-alone cash offer. So there is no ob- 
ligation to have any other programming that we make available. In 
terms of the other question, as I think I pointed out, I mean, we 
make available each of the programs to the cable providers on an 
individual basis to decide. In other words, if someone — and we have 
one provider out there who only carries ABC Family and SoapNet, 
and there is nothing that — I mean, that — we allow that to happen. 

Clearly, we believe our programming has tremendous value. Cer- 
tainly, Disney Channel is one of the highest-rated networks out 
there, and we work very hard to make 

Mr. Bass. So you are saying that stations — that the customers 
can select from any of your other products? 

Mr. Pyne. The cable providers, in terms of the commercial nego- 
tiation, can make that determination. 

Mr. Bass. I see. 
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Mr. Pyne. Our goal is certainly to get the broadest distribution 
possible. 

Mr. Bass. Mr. Deal? 

Mr. Deal. Thank you for yielding. 

Mr. Chairman, I would, first of all, like to ask unanimous con- 
sent to insert in the record a variety of letters and reports, some 
of which have been referred to by Mr. Markey, some by other mem- 
bers of the committee, and I have them here in a package. I won’t 
try to enumerate them right now. 

Mr. Upton. Without objection. 
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July 13, 2004 


The Honorable Nathan Deal 
House of Representatives 
Washington, DC 20515 

Dear Representative Deal: 

I want to applaud you and the other members of the Committee on Energy 
and Commerce for your leadership in addressing the growing problem of 
indecent and obscene material on television. I am writing to ask you and 
the other members of the Committee to urge the cable industry to offer 
consumers cable subscriptions a la carte. Let consumers choose the 
channels they want, and pay only for those channels they desire. It is 
summarily wrong for cable providers to force consumers to pay for a 
product they not only don’t want, but which they find morally offensive or 
even harmful to their children. The cable operators and the cable networks 
have been carried on the backs of the American public long enough. 

As you know, decency standards on television are rapidly deteriorating. 
Last year the Parents Television Council released a series of studies about 
the State of the Television Industry on broadcast networks. Those studies 
showed that sex, foul language, and violence on television are more 
explicit and more pervasive than ever before. But as bad as broadcast TV 
has gotten, it’s nothing compared with what children consume day and 
night on basic cable. 

Offensive content was more than twice as frequent on original cable 
programming as on broadcast TV, according to the PTC’s last study of 
basic cable. If we ever hope to address the problem of indecency on 
broadcast television, we must address indecency on cable as well. 

Basic cable has become a kind of Pandora’s box for families. Many 
parents welcome basic cable into their homes because it opens up a whole 
universe of family-friendly programming. There’s the Disney channel, 
Nickelodeon, ABC Family Channel, the Discovery Channel, and more. 

But to access these educational and family-friendly networks, they are also 
forced to pay for channels they don’t want and that actually make their job 
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as a parent much more difficult. Now, in addition to trying to protect their children from 
the filth on Fox, NBC, UPN, and the other broadcast networks, they also have to try to 
protect their children from the much more explicit fare on MTV, FX, Comedy Central, 
and the like. 

The cable industry argues that parents have the option of blocking channels they don’t 
want - but what kind of a choice is that, when they still have to pay for those channels? 

It is wrong to put the burden of blocking those offensive networks on the consumer. 

Consumers need to have a better option. 

The cable industry knows that there is a strong movement afoot either to give the FCC 
the authority to regulate content on basic cable, or to give subscribers the option of 
family-friendly cable tiers or a la carte cable packaging, which would allow consumers to 
pay for only those channels they actually want. In response to this movement, the cable 
industry announced that it would provide free equipment to subscribers so they can block 
unwanted channels. 

Why did it take so much public and congressional pressure for the industry to provide 
this solution? The answer is simple: their monopolistic leverage has provided them 
immunity from being held accountable. Obviously the cable industry has had the 
technology and wherewithal to provide consumers the ability to block cable channels 
they deemed unfit for their children for quite sometime. But instead the industry 
withheld this technology and even charged consumers for its use in an effort to line its 
pockets without any regard for what was truly best for their customers. The 
announcement was at best an empty gesture meant to appease angry consumers and 
lawmakers, and it shows the industry’s desperation to maintain the status quo. 

Still, we are heartened by the fact that the cable industry is at least willing to 
acknowledge that a problem exists, and we are heartened that they have proposed a 
solution. But it is not the right solution because consumers are still paying for those 
blocked networks. 

Why should parents have to subsidize cable channels that undermine their core values 
and beliefs? Why should a parent who wants their child to benefit from educational 
programming on the Disney Channel or the Discovery network also have to pay for 
offensive material like the following, from MTV’s Real World: San Diego : 

Cameran: "Brad's gonna have to be whacking it the whole time he's here." 
Brad: "Why me?" 

Robin: "Because you've had sex with somebody for five years, constantly 
on a base, haven't you?" 

Brad: "Yeah." 

Cameran: "This'll be the longest you've gone." 

Robin: "This will be the longest you've gone without sex for 5 years." 
Brad: "Oh, damn." 
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Robin: "Speaking of masturbation..." 

Cameran: "I have my vibrator." 

Or stomach-turning jokes about pedophilia, as in the following example from Comedy 
Central’s South Park: 

TV anchor: “Do you actually believe in heaven?” 

Man: “If heaven is an 8-year-old boy, and the ladder is my penis.” 

Consider this 2004 episode of FX’s The Shield, a program that airs at 7:00 p.m. on 
satellite: 

Police Captain David Aceveda has been tied up by a gang member and his friend 
who, earlier in the episode, were forced to smoke from a bong pipe by one of 
Aceveda’s men, Detective Vic Mackey. 

Gang member: You ever suck a dick like a cell bitch, cop man? Huh?" 

The gang member unbuckles his belt and unzips his pants. 

Gang member: "It's your turn to gag on something, huh?" 

The gang member holds the barrel of the gun to Aceveda's mouth. 

Gang member: "Open up, sweetheart." 

Gang member: "Let's see that mouth." 

The gang member’s pants appear loose and falling off his waist. Aceveda is on 
his knees on the ground in front of him, performing forced fellatio. The gang 
member holds the gun on Aceveda and can be heard making slight grunting 
noises. Most of Aceveda's head is blocked by a sofa, but a portion of it is visible 
as the gang member puts one hand on the back of Aceveda’s head and moves it 
back and forth. 

Gang member: "Put your groove into it. Suck it!" 

We can see Aceveda from behind as he pulls his head away, coughs, spits and 
gags. 

Gang member, laughing: "A little bigger than you're used to?" 

With his gun on Aceveda's jaw, he directs Aceveda's head back to his penis. 

Gang member: "Mmmm... Yeah, just like that." 

Again, his hand is on Aceveda's head, rhythmically directing it back and forth. 
Gang member, to his friend who is watching the encounter: "Your phone! I 
want to get a Kodak of this." To Aceveda, "Yeah, that's the way." He licks his 
lips, "Mmm. Okay. You ready?" 

The gang member’s friend points his camera at the two of them and takes a 
picture. The gang member yells in triumph as the forced fellatio by Police Captain 
Aceveda is recorded for “posterity.” 

And it’s not just that an outraged public is paying for something it doesn’t want, it is also 
- indirectly - footing the bill for offensive material on the public airwaves. In essence, 
Americans are paying Infinity Radio’s broadcast indecency fines through forced 
subscription fees that are paid back to Viacom’s equally-foul cable networks. 
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Offering parents the ability to choose the channels they want, and to pay only for those 
channels, puts power back in the hands of the consumer - of parents - and forces the 
producers of indecent or violent programming to fund their own raunch. Parents are not 
forced to purchase beer and cigarettes in order to buy milk and eggs, nor should they be 
forced to pay for objectionable programming in order to receive the Disney channel. 

There is no doubt that the industry will vehemently oppose any efforts to change, and you 
can expect to be inundated with their lobbying efforts. They will assert economic disaster 
to the industry, technical infeasibility and constitutional violations. But these allegations 
are false. A PTC review of the economic and technical issues concluded that both 
assertions are wholly without merit; and we rely on your Committee to draft legislation 
capable of withstanding constitutional scrutiny. 

Cable is now in nearly as many homes as broadcast TV. We can no longer afford to 
ignore the rising tide of vulgar and violent programming on cable. It is my sincere hope 
that you and the other members of the Committee on Energy and Commerce will move 
swiftly to address this problem. It is time to stop the cable industries extortion. 


Sincerely, 

Tim Winter 
Executive Director 
Parents Television Council 


CC: Committee on Energy and Commerce Members 
Attachments: 

Parents Television Council Cable Study: Wired for Raunch. 

http://www.parentstv.org/PTC/publications/reports/cablestudy/main.asp 

Parents Television Council Position Paper: Broadcast Indecency and Cable/Satellite 

Television 
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' N . America Channel “ 


July 12, 2004 


SUMMARY - 

RESPONSE OF THE AMERICA CHANNEL 
TO PROPOSED A LA CARTE LEGISLATION 


The America Channel is an independent, family-friendly, non-fiction network that will tell the 
ever-unfolding stories of communities, campuses, local heroes and ordinary people throughout 
the country that help to form the complex tapestry of America and make it great. The America 
Channel plans an early 2005 launch. For more information on The America Channel, please feel 
free to visit www.americachannel.us . 

The following is excerpted from The America Channel’s upcoming response to the FCC’s Public 
Notice on A La Carte (In the Matter of A La Carte and Themed Tier Programming and Pricing 
Options for Programming Distribution on Cable Television and Direct Broadcast Satellite 
Systems, MB Docket No. 04-207), and summarizes The America Channel’s position on proposed 
legislation with respect to a la carte. 

A la carte attempts to correct significant problems in the television industry, most notably: (a) 
rising costs to the consumer and payment for networks not wanted by the consumer; and (b) the 
quality, nature and appropriateness of content that is allowed into our family rooms and the 
corollary lack of consumer control. 

A la carte as currently proposed without modification would render it impossible for The America 
Channel to secure institutional funding and launch. Having stated that, there are measures which 
if adopted (with or without a la carte), would provide enormous benefit to the consumer without 
the side effects of an unmodified a la carte. These suggested measures are: 

1. Grace Period of Broad Distribution, Prior to A La Carte 

Existing networks have in some cases had the benefit of being in widely distributed packages for 
up to 25 years. This has enabled them to market their products to the largest number of 
consumers and form longstanding relationships with those consumers. In a la carte, this history 
of broad based distribution enjoyed by an established network will result in a significant 
competitive advantage against a new, independent network with no history on air, since the 
consumer is not yet familiar with the new network. The consumer is unlikely to select the new 
network in a la carte, since the consumer is not yet familiar with the new network, and instead 
will select the legacy network. 

In order for the new network to have a fighting chance against the legacy network and have a 
sustainable model in an a la carte world, it must be given a fair chance to develop familiarity and 
a relationship with the consumer. Therefore, prior to a la carte, a grace period of five years of 
widespread distribution on each distribution platform would be necessary, to level the playing 
field and allow a new network to fairly compete with legacy networks that have been widely 
distributed in packages, in some cases for decades. 

Page 1 of 3 
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2. Free Tier of Widely-Distributed Networks 

We support the establishment of a tier of networks that do not charge any fees to distributors, in 
exchange for securing distribution to a substantial majority of all subscribers. Good products 
with sound economic models will succeed from advertising dollars alone when they are fully 
distributed. Within the Free Tier, a process of natural selection occurs where only networks that 
get ratings commensurate with their cost structure survive - a simple and efficient model. Under 
this “Free Distribution” model, it is not inconceivable that the consumer would ultimately be 
availed a suite of 30 or more high-quality ad-supported networks, for no fee other than a nominal 
administrative charge by the cable company. Indeed, one day, consumers might decide that the 
Free Tier is all they need — and that they don’t want a la carte channels, for which they have to 
pay. 

A network that is in 75+ million homes and still requires operator license fees to subsidize its 
business does not have an efficient business model. If free networks are provided carriage and 
the ability to compete for audience, expensive competitor networks seeking payment in an a la 
carte world would be forced to lower their rates. The competitive forces would result in more 
efficient networks that rely on advertising dollars alone, pressure on existing networks to 
streamline their businesses and become more efficient, and lower fees charged by legacy 
networks - thus lowering cost to the consumer. Over time, the Free Distribution model, when 
combined with Delete Rights (see #3 below), would result in a cottage industry where newer and 
cheaper high-quality networks replace expensive, unpopular legacy nets, passing the cost savings 
to the consumer. The Free Distribution model could result in a dramatically lower cable bill for 
the consumer - and have significant positive impact on the industry. 

3. Universal, Non-Discriminatory Delete Rights 

Several large cable operators are requiring independent networks to accept 30-day delete rights as 
part of carriage deals. Delete rights are rights of a cable operator to “delete” or drop the 
independent network and terminate all distribution - at any time, for any reason. Based on 
information and belief, networks owned by content conglomerates, and networks owned by cable 
operators, are not subject to delete rights, and frequently lock in distribution for periods of up to 
15 years, even if ratings are abysmal or the content inappropriate. We believe this highly 
discriminatory and coercive practice is used exclusively against independent networks. 

We also believe that the consumer will favor The America Channel over many channels, 
particularly bundled networks of conglomerates that have marginal value to consumers. We 
therefore propose that the cable and DBS operators have the right to delete any network, or any 
network that is not generating ratings - and not just independents. If a network is confident in the 
value of its product, delete rights based on ratings should not be objectionable. This will create 
more opportunity for deserving, high-quality independent networks, by freeing capacity vacated 
by underperforming conglomerate-owned bundled networks that secured distribution because of 
the leverage and strength of their owners (and not their appeal to the consumer). (If preferred, an 
appropriate criterion other than ratings could be used for deletion - but it must be applied in a 
nondiscriminatory manner to conglomerate-owned, operator-owned, and independently-owned 
networks alike.) 

Delete rights were created by the cable operators and are used in carriage agreements with 
independent networks. If applied universally and fairly, they would be good for the consumer. 
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The public has an interest in a check and balance against bundling of unwanted channels that 
don’t add value, don’t generate ratings, and increase cost. 

4. Prohibition on Bundling 

To enable high-quality independent networks to compete in any scenario, including a la carte and 
Free Distribution, an independent network first has to secure master carriage agreements with the 
major cable operators. The practice by content conglomerates, of bundling of networks with 
marginal value, results in reduction of available capacity. This diminished capacity prevents 
high-quality independent networks from securing carriage agreements. We therefore request a 
prohibition on bundling, so that all networks are required to compete fairly for the capacity based 
on their individual merits. 

Thank you for your consideration of these matters. 

Sincerely, 


Doron Gorshein 

President and CEO 

The America Channel, LLC 

120 International Parkway, Suite 220 

Heathrow, Florida 32746 

tel: 407-333-3031 

fax: 801-838-4226 

email: doron.gorshein@americachannel.us 
w eb: www.americachannel.us 
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The Townsend Group 
3001 Pleasantree Court 
Herndon, VA 20171 
703-476-4427 
RTown3001@aol.com 


July 13, 2004 

Congressman Fred Upton 
Chairman 

House Energy and Commerce Committee, 

Subcommittee on Telecommunications 
2125 Rayburn House Office Building 
Washington, DC 20515 

Congressman Edward Markey 
Ranking Member 

House Energy and Commerce Committee, 

Subcommittee on Telecommunications 
2125 Rayburn House Office Building 
Washington, DC 2051 5 

Re: Telecommunications Subcommittee Hearing on Competition and Consumer Choice 
in the MVPD marketplace. 

Dear Congressmen: 

As Congress begins its process of gathering information on various proposals and aspects 
to enhance consumer choice and minority participation, 1 want as an African American to 
offer my experiences as a resource. Although I am not prepared to endorse any particular 
business model in consumer choice enhancement and minority participation, I am 
comfortable in lending my voice to efforts to improve upon the current cable and satellite 
market that makes it all but impossible for minority programmers to access distribution 
despite the compelling business and economic reasons to do so. 

I have been in the cable television business for over 20 years after spending 10 years at 
Johnson & Johnson where I was a group product director managing such brands as Reach 
Toothbrush, Shower-to-Shower, Johnson’s Dental Floss, among others. When I left J&J 
I joined The New York Times Company as vice president of sales, marketing and 
programming of NYT Cable TV; at the time one of the most technically advanced MSO’s 
in the country. When the cable operation was sold to Bruce Llewellyn/Comcast using a 
“tax certificate”, I joined Home Shopping Network (HSN) as a senior vice president of 
business development where among other things I was responsible for gaining cable 
distribution and other deal making. I was recruited away from HSN to Bell Atlantic 
where 1 worked on their video-on-demand (VOD) initiatives and ultimately served as 
president of their video operations. When Bell Atlantic merged with NYNEX, now 
Verizon, I partnered with another African American with DBS experience and Quincy 
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Jones to develop a cable channel for the urban marketplace. That was 1996 and 
represents a classic case history of the barriers that confront a new independent business 
in the cable television industry. 

The company had a number of successes but ultimately failed due to insufficient capital, 
cable and DBS distribution. In March 2000, we were able to secure first round financing 
of $25 million in cash and in-kind services; we needed an additional $175 million to take 
our business plan to Cashflow breakeven. We had assembled a stellar group of private 
equity investors and a skilled management team. There was a well-thought out business 
plan that everyone who reviewed it believed it would work if we could deliver the 
distribution and raise the capital to acquire and develop quality programming. We had 
agreements with Reuters, Sony Studios and Warner Brothers to provide the core 
programming we needed and was negotiating with a number of independent producers to 
develop original show ideas. We negotiated carriage agreements with AT&T Broadband 
(now Comcast), Time Warner Cable, Cox Communications and the National Cable 
Television Consortium (NCTC); these are generally referred to as “hunting licenses” 
because there are no definitive subscriber commitments or guarantees. 

We built a company of almost 70 people in 90 days and launched the service. New Urban 
Entertainment Television, NUE-TV, in the summer of 2000. We went into the equity 
markets in September 2000 to raise another $75 million as a second round — real bad 
timing because the dot com bubble had burst and the investment markets had dried up. 
Complicating the matter, we couldn’t get institutional nor private equity funds to invest in 
our business because we lacked definitive distribution commitments and our inability to 
negotiate any reasonable agreement with Comcast (they wanted 10 years of free service). 
This included funds like Quetzal/Chase that was setup by the industry to invest in 
minority media enterprises. Using CS/First Boston as our financial advisor, we must 
have contacted 100-120 VC’s and other funds and made presentations to at least 20 of 
them. These included funds that were setup to invest in minority enterprises such as the 
Goldman/Sachs Minority Fund and Quadrangle, a private equity fund composed 
primarily of cable industry executives for investments in media businesses. 

In April 2001, we completely ran out of money. NUE-TV went “dark” at the end of 2002 
and into bankruptcy thereafter. 

I have an extensive background and understanding of how technology relates to content, 
distribution and marketing. I have been involved from the beginning in the evolutionary 
shift from analog to digital technology and have first hand knowledge of digital 
convergence, the Internet, VOD, min-pay premium services, pay-per-view and interactive 
television. In this new world of increased bandwidth (more channels) and fragmented 
audiences, minority programmers should not confine themselves to any one business 
model as defined by the old analog world. A place in this new digital world must be 
made for minority players and new business models embraced. I advise several minority 
content companies and I know there are business models out there that are viable and are 
looking to be bom or are struggling for survival. 

Bad timing or not, NUE-TV failed to succeed because we could not raise the necessary 
capital or demonstrate definitive carriage commitments. What a minority company needs 
to succeed is direct support from the cable industry in the form of distribution, investment 
and revenue support (paying for content). As the Subcommittee continues to deliberate 
on these issues, I urge Members to leant from our story and to ensure that whatever 
system is put in place enables minority ventures to have access to consumers and that 
consumers have access to them. 

Robert L. Townsend 
The Townsend Group 
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July 12, 2004 


The Honorable Nathan Deal 
United Stales House of Representatives 
2437 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Representative Deal: 

On behalf of EchoStar Satellite L.L.C., I am pleased to voice our support for your efforts 
to allow families to choose the channels they want to receive via cable and satellite services. 
EchoStar has been a leader in the satellite TV industry for more than 20 years and is the parent 
company of DISH Network, which has more than ten million subscribers nationwide. EchoStar 
has continually searched for ways to bring greater and more innovative programming choices to 
television viewers, at competitive prices. For example, DISH Network currently offers the 
lowest all-digital TV price in America, and EchoStar is working hard to make digital broadcast 
television available to more and more Americans. 

EcboStar’s support of a la carte and themed tier programming is in keeping with this 
long-standing commitment to giving consumers greater choice and a good value. As you have 
correctly observed, the restrictions programming vendors impose on video distributors like 
EchoStar ultimately make it more difficult and costly to simply offer consumers the channels 
they wish to view, which forces many consumers to underwrite programming they find 
objectionable or undesirable. 

We strongly believe that a la carte offers to the consumer are hampered by the 
increasingly prevalent practice of forced bundling through the use of retransmission consent: A 
media conglomerate which owns one of the four networks and cable programming will leverage 
must-have broadcast or cable networks to force the distributor to buy unpopular programming. 
EchoStar seldom obtains the most popular channels at favorable rates, if at all, unless it also 
agrees to buy a multiplicity of other programming networks offered by the same media 
conglomerate. Thus, in order to obtain the programming consumers really want at prices that 
will be affordable for its subscribers, EchoStar must purchase the package offered by the 
programming vendor. The end result? A subsidy from consumers to huge programming 
conglomerates for programs that they do not care to watch. 

Where viewers find these unwanted channels offensive, they can indeed request their 
cable or satellite provider to block the channels. But consumers are still paying for these 
channels in a sense because they come in the “package” along with the desirable channels, which 
in tum forms part of the programming package provided by EchoStar. In this situation. 
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consumers are essentially subsidizing the very programming they have banned from their 
television screens. 

There appears to be little chance that channels will be offered a la carte at fair prices 
outside of a mandate requiring programming vendors to do so. Programmers have every 
incentive, and the leverage, to force all of their programming on video distributors and 
consumers, regardless of whether consumers want it; programmers have no incentive to give 
consumers a choice at a decent price. 

Mandated a la carte requirements may not be the answer, instead, the Federal 
Communications Commission should enforce laws already on the books (i.e. the requirement to 
negotiate retransmission agreements in good faith) that prohibit much of the tying conduct that 
occurs today, in addition to stepping up enforcement. Congress and the Commission should also 
create incentives to encourage voluntary a la carte offerings. In this way, the Commission can 
strike at the market power that is at the heart of the market distortions that make a la carte an 
impossibility, while affording vendors and distributors the flexibility to craft package deals 
where they make economic sense and offer consumers the best value. 

By providing a mechanism for video distributors, and therefore, consumers, to purchase 
channels a la carte at reasonable prices, will put consumers back in the driver’s seat. Consumers 
that do not wish to purchase channels they find offensive will not be effectively forced to do so 
by programmers’ tying arrangements. Instead, every consumer will be able to purchase, and 
support, die channels they want to support. 


Sincerely, 

m— 

Charlie Ergen 
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The following Term Sheet reflects the terms of the arrangement by which COMPANY will receive 
Retransmission Consent for the CBS and UPN Analog and Digital signals through December 31, 2006: 

1 . COMPANY agrees to comply with all terms, conditions, and obligations of the NCTC Agreement. 

2. In addition to the requirements of the NCTC Agreement, COMPANY agrees to launch the 
following services on analog by August 1, 2004 to the most widely distributed level of service 
above limited basic and to maintain such carriage of such service through and including December 
31,2009. 

a. Nicktoons to approximately 1 97K subscribers across the entire COMPANY MSO 

b. TV Land to approximately I2K subscribers in the ******* systems 

c. CMT to approximately 6 K subscribers in the ******** systems 

3. COMPANY agrees to pay an incremental license fee for the carriage of Nicktoons on analog. The 
rates are as follows: 

2004 2005 2006 2007 2008 2009 

$.064 $070 $.077 $.085 $.093 $.102 

License fees with be paid directly to MTV Networks on a monthly basis. 

4. License fees for TV Land and CMT will be paid under the terms of the NCTC Agreement. 

5. Additionally, COMPANY agrees to launch LOGO on digital basic in the ******* and ******* 
systems to approximately 16K subscribers by February 15, 2005 and to maintain such carriage of 
such service through and including December 3 1 , 2009. 

6. COMPANY agrees to pay an incremental license fee for the carriage of LOGO on digital basic. 
The rates are as follows: 

2005 2006 2007 2008 2009 

$.10 $.11 $.121 $.133 $.146 

License fees with be paid directly to MTV Networks on a monthly basis. 

7. COMPANY agrees to enter into the standard CBS long from retransmission agreement which will 
include but not be limited to things such as high definition, multicasting and signal fixes. 
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CABLE CHOICE: THERE'S A CHANGE IN THE AIRWAVES 
Evan Weiner, Special to the Sentinel 

It has been a good year so far for the cable-television industry. In May, cable operators, 
sports franchises and cable-news networks along with other cable-channel owners got a huge 
victory in Congress when Rep. Nathan Deal, R-Ga., conceded he did not have the support from 
fellow House and Senate members to introduce legislation that would have called for the re- 
regulation of cable television and given cable customers a choice in what channels they wanted to 
purchase instead of being forced to buy "bundled" channels. 

But the victory may be short-lived, and ultimately there could be some good news for cable- 
TV subscribers and bad news for sports franchises, cable operators and cable-news networks. On 
Nov. 18, the Federal Communications Commission will hand in its report to the House Energy and 
Commerce Committee on cable-television pricing. Already, one of the FCC commissioners. 
Democrat Michael Copps, is indicating that he may be ready to give cable subscribers a choice. 

"It obviously sounds attractive. It gives consumers options. That's always something we 
ought to be looking at," Copps recently said. "Obviously, consumers don’t like to pay for something 
they don't watch or don't really want." 

Should the FCC recommend that cable TV be made available on a per-channel basis to 
consumers and Congress implements changes, cable subscribers would reap the financial benefits 
and cable operators, sports and the cable-TV-news industry would be greatly affected. Consumers 
would pay only for what they want to purchase and not subsidize channels they don't want. Major 
League sports lives off cable TV money, and teams such as the New York Yankees and the Boston 
Red Sox have formed cable networks to maximize their cable-TV dollars. Cable TV has created the 
great money divide between the Yankees and Red Sox and the Tampa Bay Devil Rays and the 
Florida Marlins. 

The Concerned Women for America, along with the Parents Television Council, the 
Consumers Union and the Consumer Federation of America, petitioned Congress, asking for pro- 
choice when it comes to cable-television options and threw its weight behind the Video 
Programming Choice and Decency Act of 2004, which would give all cable subscribers the right to 
pick and choose what programming they want. 

The bill would allow customers to pick what they want instead of having the cable company 
decide what is best for consumers. Cable operators and networks are dead-set against any kind of 
cable re-regulation, claiming that some networks would have to charge subscribers more money for 
their favorite channel and that other channels, which are bundled into one large cable-price group, 
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would cease to exist because there just aren't enough people watching their programming. 
According to this view, it's far better to have cab!e-TV socialism than cable-TV capitalism. 

Virtually every one of cable's 76.7 million subscribers get ESPN, but if ESPN were offered 
on an a la carte menu, just how many people would take the service? Maybe a tenth? Maybe less? 
It's an answer that the Walt Disney Co. would prefer not to know. How many people would pay a 
premium for the Fox News Channel, CNN or MSNBC? How many would want the Travel Channel 
or The Weather Channel? Or the Cartoon Network? It is a question that no one in the cable industry 
wants answered. 

"Basic cable" subscribers are footing the bill for every channel without having any idea that 
they are paying ESPN $2.61 monthly or CNN about a quarter a month, to name two networks. Bills 
aren't itemized, and consumers who want "basic" have to take what the cable operator gives them 
without choice. Cable TV should become like PBS and provide programming that appeals to 
consumers and get those customers to want to pay monthly programming costs. 

The CWA wanted control over what it considers cable-TV indecencies. And by accident, it 
could have changed how Major-League and big-time college sports along with every other "basic" 
cable channel is financed in this country. That must have been a chilling thought in cable, news and 
sports executive boardrooms across the country. But cable-industry executives shouldn't be 
worrying yet. Congress just doesn't have any appetite to change the way Americans get their cable 
TV. 


Evan Weiner is a commentator on "The Business of Sports” for Westwood One's Metro Networks. 
He wrote this commentary for the Orlando Sentinel. 
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IVlano a Wlano! Cable Takes the Ethnic Fight to the Skies 

DBS still has an advantage with ethnic subscribers. But by emphasizing VOD and bundled services, cable is ready to 
make inroads. 

By Simon Applebaum 

Cesar Cruz likes to talk. The more you hear Cox's multicultural marketing director on the phone, the more passion 
erupts off the hook. He is especially loquacious when opining about growing an audience of Latino, Asian and 
Russian customers for Cox. 

The only way to shut Cruz up is to ask him where — exactly — one of Cox's Spanish-language digital network tiers has 
been able to arrest satellite penetration among Latinos. 

"It’s too early for us to answer," he says. "Ask me that same question a year or 18 months from now, and well make a 
significant dent with DBS in all our markets with Hispanic product." 

Cruz is not alone in this quest. The problem of attracting ethnic subscribers has bedeviled the cable industry for as 
long as EchoStar and DirecTV have offered specific ethnic programming tiers. Other cable operators have hired 
people like Cruz to develop campaigns to take the video high ground among ethnic households — the exclusive 
domain of DBS until 18 months ago. 

By all accounts, cable is making inroads. The problem is that MSOs don’t have the numbers to back up this claim — or 
at least they aren't making those numbers public. MSO and satellite companies keep such statistics internal. In the 
last year, some operators have imposed a policy not to release national or local system statistics for digital, high- 
speed and other advanced services. 

MSO executives acknowledge the head start DBS has had in ethnic markets and are open when talking about 
satellite's perceived advantage, with its digitized national footprint giving it the bandwidth to rush in with a large 
programming supply. 

"They could launch a Russian channel and every Russian could have the ability to take it," says David Jensen, 
Comcast's VP of international programming. "We can put on a Russian channel in Boston and Philadelphia, where 
you have a sizable audience for that, but not in Sacramento, because the demographic was 

just too small and didn't make sense to devote precious bandwidth for that.” 

Satellite providers also scored with their early marketing strategies. With research documenting that Latino citizens 
do the majority of their shopping five miles or less from home, satellite dealerships fanned out to local groceries, 
consumer electronics stores and eateries to make their pitch. 

"They were in those Radio Shacks and retailers within those five-mile radiuses, working directly through the 
neighborhood and building trust," says Robert Daleo, regional director for Adelphia's systems in Los Angeles and 
other parts of Southern California. 

What Should Cable Do? 

The good news for operators is that capacity isn't an issue anymore, now that systems are deploying digital services. 
That means cable executives should put more time and effort into programming the channels and marketing the 
ethnic services, Cruz says. 

"It's all about the product," he says. "You must see what's available out there from programmers and whether it's 
culturally relevant to the audience. Then you have to put a package of marketing or promotion avenues together and 
market in a mass way. DBS did the legwork, but it all started with a respected product." 

In some ways, cable should treat ethnic marketing the same way it handles the marketing of other video services. 
That means touting their biggest advantages over DBS: VOD and bundling. 
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When a VOD system introduces ethnic content, operators should be able to follow through with a traditional bundle of 
high-speed, telephone and other advanced services. At that point cable will usurp satellite from its special audience 
perch for good, Jensen predicts. 

"Take that same Russian channel i talked about earlier, take a core four or six hours of programming from there and 
distribute it nationwide on your VOD platform. Refresh it daily or every few days. We will not only compete better with 
DBS, but we have a much more powerful platform for the public," he says. 

Beyond VOD, operators also should emphasize their voice/video/data bundles as a hook to leapfrog DBS in ethnic 
consumer choice. "We have to take that approach and not assume that these households will be late adopters of 
telecommunications. That's a lot of rubbish," Jensen says. "You can't leave anybody out." 

A few weeks ago, Cruz and Cox hired Cultura Advertising out of Dallas to drum up a Latino bundle awareness 
campaign involving TV, print, radio, direct marketing and grassroots promotion tactics. That effort is expected to 
begin in most of the MSO's markets this winter. 

Immediately, Cruz and Cultura are making over Cox's digital Latino tier, which premiered last spring with little 
success, having encountered major churn issues because of poor program quality, A new tier will launch in one or 
two systems this fall and will be more culturally minded, Cruz says. 

"The old tier has been put in a drawer and the new tier will address our audience in a quality, value-driven way," Cruz 
says. 

Cable operators also should be developing deeper outreach marketing relationships with Hispanic channels as they 
look for any advantage they can get to stem or reverse DBS penetration, says Galavision SVP and general manager 
Joanne Lynch. 

"We're laying the groundwork with operators now for more outreach. There's always important values to promote, and 
we want to work closely with operators who make Latinos a high priority," she says. "On the whole, operators have 
done a good job marketing our service." 

So how will satellite respond to cable's increased focus on ethnic programming? From DirecTV's perch, the answer is 
to launch more linear services. That’s all DirecTV EVP, programming, Stephanie Campbell will spell out now, as the 
DBS operator's strategy with News Corp. in charge still is under development. "We’ll analyze the packages we have 
to make them stronger," she says. "Other channels will be launched. It's no secret.” 

Getting With the Program 

Most top MSOs have deployed digital Latino tiers in major metropolitan areas since last winter, and several are 
planning to launch similar ventures for other ethnic audiences. 

Cablevision is rolling out subscription video on demand as an option for Latinos in the New York metro area through 
World Picks, programmed by subsidiary Rainbow Media. 

This fail, Comcast should begin breaking ethnic VOD loose on a free or low price per-titie basis. Spanish titles will go 
up first, followed by product in other languages. Comcast's Latino-tier launch helped the MSO double its Hispanic 
customers over the last 14 months. 

So far, cable's ethnic programming counterplays have made small chinks in DBS’ armor. But MSO officials 
approached for this feature unanimously agree that cable is starting to level the ethnic playing field. 

"We are playing catch-up. We are the insurgents in this space," Jensen says. "We like prospecting a business 
proposition from that position, especially when you have a robust digital and VOD platform to work around.” 

Insight VP, programming Terry Denson agrees. 

"We’re chasing DBS because they got there first,” he says. ’This is a textbook example of the right thing to do and 
executing good business sense for it." 

Even the competition is acknowledging that cable has made some inroads in this space. "It seems they are 
responding to a competitive environment,” says Campbell. "They've done what they've done in response to what 
we've done, and we’re happy with the results of what we've done." 

The Roads Taken 

DirecTV fired the first salvo in the fight for ethnic subscribers in October 1999. That's when it launched Para Todos, 
its collection of 45 Spanish-language networks. Jade World, a five-channel package, was introduced two years later. 
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EchoStar joined in the game in 2000 with a 60-channe! international offering, it featured programs in more than 25 
languages, including 31 Spanish channels. Early last month, EchoStar's Dish Network launched a five-channel 
"Super Pack” in Mandarin Chinese, arranged by media supplier ETTV. 

At first, individual cable systems with spare analog channel capacity reacted to satellite's ethnic blitz by introducing 
individual basic or premium services, such as Gaiavision or an International Channel-provided net. 

As digital cable spread, CNN, Discovery, ESPN, Trinity Broadcasting Network and other English-language nets 
introduced Spanish versions, in several markets, Adelphia introduced its "en Espanoi" tier, combining broadcast 
basic with 12 channels for $25 per month. 

By mid-2002 — three years after DirecTV's ethnic tier launch — other cable operators began to think of their own such 
tiers. International Channel, Gaiavision parent Univision and other multilingual service outlets also considered ways 
to fill those tiers up. 

Time Warner Cable ignited its Latino tier movement in January 2003 with DTV en Espahol in New York and other 
markets. Within six months, Comcast went national with its Cable Latino packages, Cablevision Systems introduced 
iO en Espahol and other operators whipped up their own ethnic tiers. 

Tier programming included fare from packagers Canales n (International Channel), OlympuSat and Condista, and 
new channels such as all-soccer GolTV and kid-vid-centric Sorpresa! 

The additional nets "resulted in a more compelling offering for our customers, and given us a significant competitive 
edge over satellite providers like DirecTV and Dish," states Matthew Weiss, Cablevision's VP of digital product 
strategy, through a statement released to CableWORLD. 

As for Voom, the satellite service launched last fall by Cablevision chairman Chuck Dolan, there's plenty of original 
HDTV channels to separate it from DirecTV and Dish, but no ethnic packages. 

"While we will continue to look at all programming distribution opportunities and certainly have explored ethnic 
marketing, we have no plans at this time,” offered Voom EVP of sales and marketing Bill Casamo. 

The Problem With Buy-Through 

At first, cable priced Latino tiers with buy-through conditions— -subscribers had to take digital or expanded basic along 
with the tier. The results shouldn't have been all that surprising: Buy rates in targeted markets were underwhelming 
and churn rates were way too high. 

Eventually, most operators moved away from that model for their ethnic packages. One such MSO, Adelphia, 
introduced additional ethnic alternatives in the Los Angeles area last November. 

For Asians, several International Channel-distributed premium nets premiered at $10 to $20 per month, depending on 
the service. One service aimed at local Filipinos drew an 8% response rate among 59,000 non-subs, Daleo says. 
Direct mail, ads in Filipino newspapers and event appearances directed at those non-subs promised half off their first 
monthly cable bill when taking the channel. 

With Latinos, Adelphia started Basico. a 12-channel Spanish tier for $5.95 per month, and Especial, offering six 
different nets for $4. For $8.95, consumers could order both together. Daleo says the system's Latino customer 
universe has increased substantially since November, but didn't specify how much. 

AT&T Broadband's San Francisco system was among the first to market premium channels to Asians in early 2001 . 
Now as Comcast— and inside a cluster of systems reaching 1.6 million Northern and Central California basic 
customers— 19 Asian-language pay channels are available a la carte from $10.95 to $25.99 a month. Last October, 
eight months before launching Cable Latino, Comcast launched Dragon TV, a bundle of seven Mandarin channels 
running for $21 .99 per month. The system has increased its non-Latino ethnic sub count by 43% in the last 12 
months using cross-channel spots, ethnic print ads and plenty of event appearances. 

"On results, we're on par with our DBS friends," says Natalie Rouse, the system's ethnic marketing manager. "One 
advantage we have over satellite is that we're local, with employees in the neighborhood. You must get into as many 
events and local opportunities as possible, so that you're accepted as part of the culture." 

Besides extensive media and event campaigns, Comcast uses a co-branded Spanish website with PlanetaTV.com to 
sell both Cable Latino and high-speed access. That effort started seven months ago and is contributing to a Latino 
sub lift, says Leslie Villem, who works in tandem with Rouse on Hispanic marketing. Comcast has pegged her system 
to be among the first to deploy ethnic VOD. 
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insight will begin a company-wide Latino tier rollout later this month. The model for this, Para Ti (For You), was 
introduced to 75,000 Rockford, 111., basic subs in February. For less than $30 a month, subs get 25 Spanish-ianguage 
nets, pius broadcast basic and bilingual mun2Te!evision. Columbus, Ohio, will be next in line for Para Ti, followed by 
Lexington, Ky., before mid-September. At least three more Insight systems will start the option during the fall. 

Insight's Denson is asking networks on the tier to provide resources and taient for events and other community- 
building avenues comprising the bulk of Para Ti promotion. 

"[Religious channel] Enlace will help us reach out in the churches, and ESPN Deportes will bring sports celebrities for 
personal appearances," he says. "You have to be nontraditionai and get out to the people to be effective. Because 
we’re new to the game, it's important to listen into the market and apply that listening to our marketing." 
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SUMMARY 

The Broadband Service Providers Association (“BSPA”) is an organization of a new 
breed of last-mile service providers - companies that are building new, facilities-based, 
advanced, last-mile broadband networks for the delivery of compelling bundles of voice, 
multichannel/on-demand video, and high-speed data/Intemet services directly to homes and 
small businesses across the country.' Its mission is to promote and support the development of a 
competitive, facilities-based, broadband industry which will increase infrastructure investment, 
create customer choice, lower prices, and provide critical network diversity. 

During the past year different forms of A La Carte program structures have been 
proposed and debated as potential solutions to several ongoing industry issues. It is the position 
of the BSPA that all discussions regarding A La Carte options need to draw clear distinction 
between Mandatory A La Carte and Voluntary A La Carte. The BSPA and its individual 
members oppose all forms of Mandatory A La Carte where regulation mandates specific carriage 
of individual channels. At the same time, the industry issues related to consumer choice, 
increasing cable rates, and consumer control of “indecent” content, are very real issues needing 
new solutions. Maintaining the status quo is simply not acceptable. The industry should take the 
responsibility to find better solutions to these issues. 

Voluntary A La Carte is a solution that should receive further evaluation. Voluntary A 
La Carte would give the multichannel video program distributor (“MVPD”) the freedom to 
respond to consumer desires and offer new mini-tiers or individual channels of content, along 

1 The current members of BSPA, all of which are last-mile, facilities-based providers, are: Astound Broadband; 
Black Hills Fibercom; Everest Connections; Gemini Networks; Knology; Prairie Wave Communications; RCN 
Coip.; Starpower Communications, LLC; Utilicom Networks LLC; and SureWest. 
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with the current bundles of content offered by all MVPDs. Voluntary A La Carte has significant 
potential that could be fully realized as the industry continues down its committed path to 
deployment of full digital systems that do not have the technical limitations of today’s analog 
networks. This option cannot be fully understood, evaluated, or appreciated unless it is subjected 
to a multi-year market test. BSPA members believe that Voluntary A la Carte could be both pro- 
consumer and pro-competition. Several BSPA members are therefore willing to bear the cost of 
implementing a multi-year test of Voluntary A La Carte to more fully determine its benefits and 
potential issues. Voluntary A La Carte can be evaluated as a potential structure that could 
become fully available to all MVPDs as we migrate to fully digital system structures. We will 
therefore seek the full endorsement and support of both the FCC and Congress for a Market Test 
of Voluntary A La Carte. 
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Before the 

Federal Communications Commission 
Washington, D.C. 20054 


In the Matter of ) 

) 

Comments requested on A La Carte and ) MB Docket No. 04-207 

Themed Tier Programming Distribution on ) 

Cable Television and Direct Broadcast ) 

Satellite Systems. ) 

COMMENTS OF BROADBAND SERVICE PROVIDERS ASSOCIATION 

The Broadband Service Providers Association (“BSPA”) hereby submits these comments 
in response to the Federal Communications Commission’s (“Commission”) Notice of Inquiry in 
the captioned proceeding (“ Notice ”). 2 In the Notice, the Commission seeks information, 
comment, and analysis regarding A La Carte and Themed Tier Programming Distribution on 
Cable Television and Direct Broadcast Satellite Systems. 

INTRODUCTION AND BACKGROUND 
Through the Notice, the Commission has begun the process of preparing its comments in 
response to a request for information regarding A La Carte from two committees of the United 
States Congress. Several options of A la Carte programming have been actively discussed in 
both the House and Senate during the past year. The FCC has been asked to gather both data and 
comment regarding A La Carte Programming options as additional background for proposed 
legislation. 


2 Comments requested on A La Carte and Themed Tier Programming distribution on Cable Television and Direct 
Broadcast Satellite Systems , MB Docket No. 04-207, Public Notice of Inquiry (rel. May 25, 2004) (“Notice”). 
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Today’s broadband service providers (‘'BSPs”) are providing state-of-the-art video, 
voice, and data service over newly deployed advanced local networks in many large cities and 
rural areas throughout the country. While BSP’s still represent a relatively small segment of the 
total industry, they are leaders in deploying bundled telecommunications services using a 
business model that many other MVPDs are adopting today. BSPs are leaders in migrating video 
to the all-digital platform Congress envisioned and the FCC has begun to implement. Many 
current BSP systems already offer the basis for fully digital capabilities. BSP’s therefore offer a 
unique insight into both the systems and facilities based competition that continues to be the 
desire of most regulators and legislators. 

New infrastructure investments throughout the industry are now focused on next 
generation systems that host multiple services that include different combinations of 
multichannel video, high-speed data (“HSD”) Internet service (commonly referred to as 
“broadband access”), and voice telephone services. Continuing technological advancements are 
converting more and more services to digital formats, with a shift towards bidirectional 
functionality, allowing greater subscriber interaction with content that has historically been one- 
way. 

The migration of infrastructure to a digital platform has set the stage for the continuing 
convergence of telecommunications services through all-digital systems. With the support and 
encouragement of regulators, the industry is making significant investments in the conversion to 
all-digital systems. This migration to all-digital formats is expected to bring significant benefits 
in the areas of spectrum recovery and utilization, expanded system capacity versus analog 
formats, greater two way communication capability, and the increased control, flexibility and 
consumer choice related to the use of digital content. 

An additional benefit of an all-digital world should be the added flexibility of delivering 

better choice to consumers. Consumers should have a choice in telecommunications provider, a 
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choice in content, and a choice in new and varied packages that today’s analog systems cannot 
technically or economically handle. 

DISCUSSION 

I. THE MVPD INDUSTRY CONTINUES TO HAVE SIGNIFICANT ISSUES 
WITHOUT SATISFYING ANSWERS. 

A. Consumers continue to have significant limitations on the choice of content 
they wish to purchase and MVPDs that compete with each other have 
significant limitations on their ability to offer content in different packages. 

A common complaint of consumers is that in order to receive desired video 

programming, they are required to purchase a significant amount of programming that they do 

not want. A typical example is a person who has no interest in sports, who is forced to buy a 

standard basic cable TV package, including sports, to gain access to other content of interest. 

This structure exists because industry content distribution contracts mandate bundling less 

popular content with content that is considered essential, in this case sports programming. 

In fact, some programmers have enough market leverage to condition their program 

contract on a requirement that their network(s) be offered in the “most widely distributed tier” of 

service. These types of contract tying requirements are common throughout the industry. 

Moreover, throughout the nation, content packages offered to consumers of cable and satellite 

service are far more identical than not as a result of “most favored nations” and similar contract 

terms and conditions used throughout the industry. However, this practice seems limited to the 

video programming industry— other markets for consumer services do not seem to constrain 

consumer offerings by requiring consumers to buy significantly more of a particular type of 

service than the consumer wants, 

B. Cable Rates continue to rise at almost 3 times the rate of inflation while 
consumers are forced to pay for high cost content they don’t want. 

In addition to consumer choice, the issue of escalating cable rates is a concern. Debates 

regarding rate increases during the past two years have drawn attention to sports programming as 
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a major contributing factor to rate increases. Consumers may not be aware that the largest single 
portion of an expanded basic subscription fee is related to the sports programming. As a result, a 
consumer that does not desire sports programming is not only forced to receive sports 
programming but is required to absorb a major portion of the increase in cable rates related to 
sports programming. Clearly, this uneconomic practice degrades consumer welfare. 

C. Consumers are forced to accept and pay for content they morally object to. 

Recent indecency issues have taken the issue of consumer choice into a new area. 

Today’s structure not only forces consumers to pay for undesired programming, but additionally 
requires some consumers to pay for programming that the consumer finds indecent or morally 
objectionable. Allowing consumers to choose not to pay for this programming is not the 
equivalent of censorship. 

Proposed blocking solutions, which would allow a consumer to block out the 
objectionable content but still charges consumers for the content, are simply inequitable and not 
acceptable long-term solutions. That consumers could simply not subscribe to MVPD service is 
not a rational solution to the problem because consumers rely and use MVPD services for 
increasing amounts of information, entertainment and related services. Our industries planned 
conversion to all-digital formats will only increase consumer reliance on these communications 
channels. This is an issue of providing a structure that allows consumers to have some legitimate 
control over what is brought into their homes. The emerging digital structures, which will 
expand the number of channels and services offered to consumers, should be paired with policies 
that increase consumer choice over programming received. 

D. A Limited number of powerful media conglomerates are positioned as 
gatekeepers on new content. 

BSPA members are concerned that today’s structure creates an environment that could 
ultimately lead to more industry consolidation, less diversity, and less opportunity for 
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independent content producers. These issues are compounded by the vertical integration that 
exists between content producers and major content distributors. An article in The Wall Street 
Journal . January 19, 2004, went so far as to declare Comcast, with its current industry position, 
as the default “gate keeper” 3 for any new content producer that wants to get carriage. This article 
did not factor in the impact of further consolidation if Comcast had been successful in its bid for 
Disney. 

Commitments to diversity would not be served well if a relatively small number of media 
conglomerates were able to impose their beliefs, business preferences, and bias into the types of 
content that become available to the general public. There is a natural bias for a content 
distributor to favor the introduction of programming in which they have a financial interest. 
Today’s structure allows a content producer to create a new channel and demand carriage by 
tying it to the carriage of other established or essential content guaranteeing it immediate 
distribution and revenue regardless of the true consumer demand. The emerging all-digital 
platforms will either create greater opportunities for expanded diversity, or increase opportunities 
for the mega conglomerates to use market power to influence the content that consumers are 
required to purchase. 

E. The frustration and consumer demands for better solutions to these industry 
issues will not disappear. 

There are very few sets of issues that have a broader group of advocates for change than 
those seeking new solutions to these MVPD industry issues. The combination of a desire for 
better consumer choice, lower cable rates, better consumer control over content deemed 
indecent, and assuring diversity creates issues that are both bipartisan and consumer driven. We 

3 The Wall Street Journal . Marketplace. January 19. 2004. "Want to Start a TV Channel? SeeAmyBanse". By 
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feel the industry needs to accept the compelling reality of these issues and commit itself to 
finding better solutions before someone else’s solutions are imposed on the industry. 

II. PROPOSED SOLUTIONS THAT WILL NOT WORK 

The BSPA is concerned that the negatives associated with some proposed solutions 
outweigh their perceived benefits. 

Mandatory A La Carte. Historical frustration over these industry issues has created 
proposals for Mandatory A La Carte. In its most extreme form this would require an MVPD to 
offer every channel as an independent choice. This structure is neither economically sustainable 
nor necessary to meet the consumer desire for additional choice and control. The relevant issues 
go beyond the core network capabilities and customer premise equipment. Billing systems, 
customer service and numerous other aspects of an MVPD’s operation would also be affected. 
Mandatory A La Carte could force an MVPD to provide service at a loss or create system 
requirements that would limit desired investments in new facilities based competition when the 
expansion of facilities based competition is one of the desired solutions to many of today’s 
industry issues. 

A La Carte in Analog Tiers. Some proposals that would apply to analog services ignore 
technical difficulties that would make implementation near impossible. The added cost of any 
form of analog A La Carte would off set any near term benefits. New solutions need to focus on 
the digital systems we have committed to support and implement. The industry has already 
committed itself to eliminating the status quo by migrating to all digital platforms. 

Consumer Activated Blocking. As discussed above, proposals for consumer controlled 
screening or blocking as a permanent solution to indecency issues are not satisfactory, long-term 

George Anders 
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solutions. These solutions address the indecency issue alone and leave for another day, the issue 
of cable rates and they continue to force consumers to financially support content they feel is 
morally objectionable. 

Maintaining the status quo is also not an acceptable solution. We believe that the 
described issues deserve better solutions and that fully digital networks create options that are 
not functionally available in legacy analog systems. It is time for the industry to explore new 
options and pursue better solutions to these legitimate issues. The industry has already 
committed itself to eliminating the status quo by migrating to all digital platforms. The 
Commission should view this migration as an opportunity to also address the issues of consumer 
choice, cable rates and indecency instead of focusing on imposing costly policies on outdated 
technologies. 

III. VOLUNTARY “A LA CARTE’’ IS A POTENTIAL SOLUTION THAT 

DESERVES MARKET EVALUATION. 

Voluntary A La Carte is created when distributors are given the freedom to offer content 
in a variety of packages or tiers that are different than the content bundles driven by the 
constraints of “most widely distributed tier” requirements in today’s structure. This does not 
mean that today’s standard cable structure is eliminated. It does mean that MVPDs could offer 
content in additional alternative packages that can address expressed consumer desire for more 
choice, control and flexibility. These new offerings could include new mini-tiers of content or 
individual channels. This structure would enhance competition among MVPD distributors by 
allowing competing distributors the opportunity to define and offer their own solutions to 
consumer requests for either choice or diversity. It would also provide greater opportunities for 
consumers to validate the content they really want to support and pay for with a better 
understanding of the relative costs of different content that is effectively hidden under the 
umbrella of today’s large, contractually-obligated, standard cable packages. 
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The BSPA proposes that Voluntary A La Carte be evaluated with a multi-year market 
test, the results of which can be used to assess both the benefits and potential issues presented by 
this structure. Several BSPA members that have advanced digital systems are willing to be test 
locations. The option of Voluntary A La Carte would also need to be offered to all other 
MVPDs that were willing to participate in the test. Testing prior to the complete conversion to 
all-digital systems is an incremental approach. Without some legitimate market testing there are 
too many unknowns or projected assumptions to be able to fairly judge the final outcome. It is 
possible that the benefits of Voluntary A La Carte are such that the opportunity to implement 
Voluntary A La Carte should be tied to the industry conversion to all digital formats. 

IV. WHAT NEAR TERM VOLUNTARY “A LA CARTE’’ WOULD LOOK LIKE. 

Voluntary A La Carte does not mean the elimination of today’s bundled content structure. 
Some packages of delivered content offered today could be maintained. While there are 
significant implementation issues and details to work through, additional “A La Carte” options 
for consumers to purchase mini-tiers and/or individual channels would be offered as digital 
content. It is expected that the “A La Carte” option would come with its own starting package of 
basic channels that would include the broadcast, PEG, and other channels that the distributor 
selects for all subscribers. Each MVPD participating in the test would have the freedom to 
repackage content in structures that address the desires of their consumers that are technically 
supportable on their systems. This plan may result in individual markets with competing 
Voluntary A La Carte systems or where Voluntary A La Carle programming competes with a 
traditional offering. Any and all of these potential market situations can add value to 
understanding Voluntary A La Carte as a potential new structure. 

Many parties have taken the position that any form of A La Carte would be detrimental to 

independent content producers. This is not the case. Instead, MVPDs will use the added 

capacity and flexibility of digital systems in new ways to sustain or enhance the options for 
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independent producers. These opportunities will likely result because digital systems create new 
lower cost capacity. For instance, one of today’s analog channels is the equivalent of anywhere 
from 2 high definition channels up to 8 standard digital channels. This expands opportunities for 
Independent producers to either sustain or expand their carriage options. 

Voluntary A La Carte is not equivalent to a decrease in independent or otherwise “new” 
programming. In a Voluntary A La Carte regime, A La Carte MVPDs could continue to have 
the option of offering new independent channels as part of larger packages, but also offer these 
channels as either very low cost stand-alone channels or in a distinct mini-tier of lower cost 
content. Alternatively, digital spectrum could be earmarked for “new” program choices and 
users of this block could have a limited amount of time to demonstrate consumer demand and 
economic viability. 

A Voluntary A La Carte system could potentially expand subscribership. Independent 
channels tend to focus on specific segments of the general public. An intuitive consequence of 
better consumer choice is the appeal to a larger group, which in the cable industry, means 
increased penetration by MVPD service providers. This anticipated expansion of the MVPD 
customer base enhances the ability of independent programmers to reach their target audiences. 

V. WHAT WE DON’T KNOW ABOUT VOLUNTARY “A LA CARTE” THAT A 

MARKET TEST COULD HELP US BETTER UNDERSTAND, 

Many parties have already rejected all forms of A La Carte. We believe that there are 
significant unknowns that need further evaluation before any final judgment is made regarding 
Voluntary A La Carte. Some of these unknowns include the following: 

• What number of subscribers would choose the current structure over a Voluntary 
A La Carte option? 
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• What level of “A La Carte” will balance the needs of consumers, distributors, and 
content producers? We don’t believe the real need is to offer every individual 
channel on a pick and choose basis. 

• How many new customers will come to MVPD systems when offered better 
choice? 

• What really happens to advertising rates and structures as the true value of 
different subscriber environments is evaluated over time? 

• Which channels or types of content may be receiving unfair subsidies in the 
current structure? 

• Which types of content are not legitimately supported by an audience that is 
significantly large enough to warrant the current carriage? The solutions may not 
be that the content is discontinued but that it be repackaged or repositioned into 
digital structures that are not as costly to sustain. 

• The potential financial impact on content producers and distributors? 

• As well as many of the questions posed in the May 25, 2004 FCC Comment 
Requests DA 04-1454 

In light of the issues posed herein, positions which reject some or all forms of A La Carte 
are premature and require validation and are potentially self serving, supporting an objective of 
maintaining some status quo position. A market test may validate positions that are already 
being stated or it may suggest different conclusions. A market test of Voluntary A La Carte can 
only enhance the Commission’s ability to come to the best conclusions and better inform the 
legislative debate in Congress regarding consumer choice, pricing, and indecency issues 
addressed herein. 
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VI. VOLUNTARY A LA CARTE .MARKET TEST IMPLEMENTATION ISSUES 

The most significant issues blocking a proposed market test of a Voluntary A La Carte 
Structure are the carriage requirements or restrictions of current programming contracts. Current 
contract constraints that may require relief for the market test include but may not be limited to: 

* Must carry 

* Retransmission consent 

* Tying arrangements 

* Eliminate ‘most widely distributed tier” requirements 

■ Channel placement requirements 

■ Potential interim dual carriage issues, analog and digital 

■ Potential use of digital equivalent to current analog tiers 

■ Providing contract transparency of terms and conditions for the purpose of 
leveling the playing field among MVPDs and competitors 

Before an MVPD can offer customers Voluntary A La Carte, it is likely existing contracts 
will require modification. The required contractual modifications will vary based on market, 
programming distributor and MVPD. Thus, market test participants should create specific A La 
Carte proposals for each test market. Contract relief for the test could be requested on an as 
needed basis. 

In addition to carriage issues. Voluntary A La Carte, even on a test basis, implicates 
programming prices. Different pricing structures could be used to either enhance or destroy the 
possible success of a Voluntary A La Carte offering. Content contracts would need to allow for 
the unbundling and repackaging of content at reasonable rates where the content producer and 
the distributor can share in margins produced by any higher prices for “A La Carte” options. 
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There are a number of pricing issues that may need to be re-evaluated or renegotiated to 
implement the test. 

* Channel placement discounts 

■ Multi-service discounts or tying discounts 

* Premiums charged for “A La Carte” placement versus “most widely 
distributed tier” placement. 

The best starting point will be open negotiations with the affected content vendors. This 
approach should be pursued before any alternatives of mandated pricing for the market test. 
Newly negotiated test contract terms and conditions must be transparent, meaning that all terms 
and conditions should be disclosed and uniform no matter the MVPD size, type of distribution, 
ownership or location. Possible interim solutions could include but not be limited to: 

■ An agreed freeze on current cost structures for the test; 

* A maximum cost differential between current structure and alternative A 
La Carte carriage; 

■ Potential for shared margin between content producer and distributor on 
price increases benchmarked to current package pricing; and 

Other implementation issues that need to be addressed include the length of the test, 
along with the process to monitor and report on the results. A multiple year test is required to be 
able to assess the full consumer response and to be able to understand issues like advertising 
rates that will develop in response to the demonstrated advertising value of new structures. It 
may also take a few years for market test participants to both adjust the A La Carte offering to 
meet consumers’ needs and to resolve all of the support issues related to this type of significant 
change. These related issues will include, but are not limited to, expected technology, billing, 
customer service, and marketing/advertising implementation. 
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CONCLUSION 

BSPA members believe that there are many industry issues that deserve new and better 
solutions. The current commitment to migrate to all-digital systems can provide potential 
solutions that are not possible in today’s analog technology. It should first be the responsibility 
of the industry' to find better solutions to the issues of consumer choice, cable rates and 
indecency. We believe the concept of “Voluntary A La Carte” has enough potential promise 
and unknown or speculative issues that it deserves a full market test. We therefore ask for the 
full endorsement and support of the FCC in pursuing this objective of a fair market test for 
Voluntary A La Carte. We further request that the FCC in its report to Congress recommend this 
test and ask for the full endorsement and support of Congress as may be needed. 
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Mr. Deal. Thank you. 

Let me tell you something that is coming out in this hearing that 
causes me grave concern. If we are interested in niche markets, if 
we are — if we are interested in the issue of availability of new peo- 
ple to get into the system, it appears to me that the comment of 
incestuous relationships, it should be of major concern. 

We have heard the fact that if you are going to get in now, you 
are going to have to let one of the big boys buy into you. Witness, 
39 percent ownership by Comcast in your program, Mr. Liggins. 

Let me tell you something that concerns me from an overall sta- 
tistical standpoint, and this is one of the reports that is in the 
things I have admitted. The Center for Creative Voices points this 
out. The five giant media conglomerates, two of whom are here 
today, control approximately a 75 percent share of broadcast and 
cable primetime viewing. 

Of the 91 major cable television networks, each providing more 
than 16 million homes, they — on more than 80 percent — are owned 
or co-owned by just six media glomerates, the same five giant 
media conglomerates plus Liberty Media, which owns an interest 
in Mr. FitzPatrick’s station. 

They then say these five giant media conglomerates also are con- 
trolling the new programming that is coming into the system. Of 
the 40 new series aired in 2002, 77.5 percent were either owned in 
whole or in part by the same four networks, up from 56.3 percent 
the prior season, a 37 percent increase in 1 year, and up from just 
12.5 percent in 1990, from 12.5 percent in 1990 to 77.5 percent in 
2002. We see these big fellows getting more and more control over 
everything. 

Now, the question was asked: do we have to create new laws to 
solve this problem? I submit we don’t. All somebody has to do, ei- 
ther by way of legislation or by court interpretation, is to simply 
say that television programming is a commodity or a service under 
the auspices of our current antitrust laws, just like other commod- 
ities and services are. 

And we would not even be engaged in a debate about trying to 
prop up things that people don’t want, and the reason we are try- 
ing to prop them up and make people pay for things they don’t 
want, we won’t even tell them how much they are paying for the 
things they don’t want. Now, is the logic and common sense of 
that? 

Mr. Baxter, I appreciate the fact that the cable industry has said, 
“We will provide you with a box, and we will block the program- 
ming you don’t want.” You know what the irony of that is? And you 
do it at no cost. The irony of that is your argument for why we 
couldn’t let people select in the first place is because the cost of the 
box to let them select was prohibitively high. 

I have a hard time in common sense saying that it costs too 
much to let you select on the front end, but we will let you select 
out on the other end with a box that doesn’t cost you anything. 

Now, let us go back to one of my other major concerns. And I 
apologize, it is hard for a southerner to talk this fast, and I don’t 
mean to sound 

I don’t mean to sound like I am being inconsiderate or rude to 
any of you, but time constraints are important. 
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Let me tell you about one of my other concerns. Mr. Pyne, you 
suggest to us that, if we really want to deal with this thing, we just 
need a new definition of indecency. I would ask you, if we had a 
new definition of indecency, would you include the Gay and Les- 
bian Channel, Undressed, Striperella, FX, Spike TV, in what would 
be an expanded basic program channel? Would they meet whatever 
definition you want to write for an expanded basic channel? 

Mr. Pyne. I mean, I am personally not suggesting writing the in- 
decency standards. I mean, currently today the — our Kids Busi- 
ness — and, clearly, Disney and ABC Family has a major interest in 
quality programming for children — but, in fact, the Kids Business 
that we have on the cable networks have the exact same standards 
as the broadcast networks. I mean, that is just a matter of the cur- 
rent FCC 

Mr. Deal. Wouldn’t you 

Mr. Pyne. In addition, if I just may add one thing, I mean, my 
understanding is for — I mean, Sex and the City was — it was a pop- 
ular show on HBO. When it is appearing on TBS, there will be a 
different version of it. 

Mr. Deal. Yes. So you would have a hard time justifying, under 
any acceptable new standard of the definition of indecency, that 
those would meet that kind of criteria, and yet they are already in 
that expanded basic programming. Now, what I find inconsistent is 
this free market system, this business of choice of people in our so- 
ciety, the best determiners of what is indecent are the people who 
are having to pay for something. 

You know, what you think is indecent and what we may define 
as indecent may not meet their definition of indecent. We have the 
opportunity, with just a little bit of tweaking and cooperation from 
the participants here, to be able to say to the consumer, just like 
the Supreme Court Justice said when he asked, “What is pornog- 
raphy?” I know it when I see it. Let them decide what they want 
to see. Let them be the ultimate people who make those choices. 

Now, I appreciate the arguments of economy of scale. I think 
there are legitimate arguments about that. I would simply suggest 
to the industry, if you don’t want something to happen in the na- 
ture of across-the-board antitrust constraints, the industry is going 
to have to do some things. Nobody is objecting. Nobody is saying 
it is a mandatory a la carte. We are simply saying, “Give better 
choices out there. If you are going to tier things, make them more 
friendly and compatible.” 

You are not going to find anybody coming here and justifying the 
existence of any of these racier channels. That is why they are not 
on the panel today. They wouldn’t dare darken the door of this 
committee and try to justify their existence on an expanded basic 
channel, and they are only there because some of you folks put 
them there. They hide behind the secrecy of the system, and that 
is simply not right. 

The history of the American public is they will only tolerate that 
so long. I think we are approaching that point. I hope the industry 
will respond with some better solutions on its own. We don’t need 
to legislate on this issue. We need for you to help us solve the prob- 
lem. 



229 


And I would simply say one thing. If you want an expanded basic 
channel, why don’t you make it like somebody who orders a com- 
bination meal at one of the restaurants around here? He gets to se- 
lect three out of five choices for his sides. We don’t get any choices 
like that. 

If you did that, you would then open up more opportunities for 
new channels like Reverend Plummer is talking about. You would 
then open up more opportunities for Hispanic channels, because 
now they are being denied, because, as Mr. Hooks says, just the 
space is just simply not there. 

Mr. Chairman, you have been most kind 

Mr. Upton. I have been. 

Mr. Deal, [continuing] and lenient. 

And I thank you. And I thank — once again, I thank the members 
of the panel, and I thank all of my colleagues for their participa- 
tion. 

Mr. Upton. Mr. Engel? 

Mr. Engel. Thank you, Mr. Chairman. A lot of the questions 
have been asked, and I am not sure there are more to be asked. 
But I want to just throw a few things out, and perhaps some of the 
panelists can answer. 

When I first heard about a la carte, I thought it was a really 
great idea. You know, I also have experience having — being a con- 
sumer, where you hear constituents say to you, you know, there 
are 80 channels on TV and nothing to watch. People feel that all 
of these channels are — they are not interested in it, so wouldn’t it 
be great if we could pick and choose and just do that. 

But the more I looked into it, I found that it wasn’t as easy as 
that, because people in the industry are saying, I think this is what 
they are saying, that if we were to go to a la carte people would 
have less channels, would wind up with less channels, and the cost 
would be greater. 

So, of course, if we ask the public, do you want to pick and 
choose, everyone will say yes, because it is done on the premise 
that, well, if I am paying $50 a month for, I don’t know, 50 chan- 
nels, if I only get 20 channels, then I will be paying $20 a month. 
But, of course, it doesn’t work that way. And so, to me, it is really 
a balancing. 

Now, I have a letter here from the borough president of my home 
county, the Bronx in New York City, where he is — he writes a let- 
ter to Chairman Powell against the a la carte system. And what 
he is saying, essentially, that by bundling the programs you do 
have lots of channels for minorities, for African-Americans, for 
Latinos, and that if you had a la carte his big fear is that that 
would change and you would see a lot of these stations fall off. 

[The letter follows:] 
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Michael K. Powell 

Federal Communications Commission 
445 12* Street, SW 
Washington, DC 20554 

Dear Chairman Powell: 

1 urge you to not support the “a la carte” cable system currently being debated in 
Congress. This “a la carte” cable system approach would reduce or eliminate 
programming aimed at minority groups. 

For too long, Hispanics, African-Americans and other minorities did not have 
programming that reflected their cultures and life experiences available. The explosion of 
cable programming over the past 20 years has provided numerous channels that reflect 
the diversity and experiences of all Americans. The “a la carte” system would destroy all 
progress we have made in cable programming to date. 

In fact, channels like Telemundo, ESPN Depottes, BET, and TV One have succeeded 
under the current cable system primarily because of the way in which they were 
introduced: through bundling. When a new network is introduced, it is usually placed in a 
bundle with existing ad-supported popular channels, such as CNN, ESPN or 
Nickelodeon, allowing viewers the opportunity to try out the new channel. If consumers 
find the channels interesting, the channel will gain its own audience and enough 
advertising revenue to become profitable. 

But through “a la carte" prices will rise, marginalizing minority groups due to the 
inevitable increase in overall system costs, which would require all consumers to have 
addressable converters to access “a la carte” programming. Fewer than half of U.S. cable 
households today subscribe to services requiring such converters. 



231 


PRESIDENT Of THE SOHOUOH OF THE BRONX 


Page 2 

Chairman Powell 
July 7, 2004 


Thus, for the tens of millions of customers who rely on “cable-ready” television sets, 
there could potentially be a 30% increase in the cost of the equipment alone in addition to 
the added costs from the channel fees. 

That is why I’m appealing to you, Mr. Chairman, to tell Congress that you do not support 
the “a la carte" system. I ask that you help ensure the future of our diverse cable 
programming line-up. 



Mr. Engel. I know in the testimony that I have heard today you 
have people who advocate it, say that won’t be the — won’t happen, 
and others say it might. 

Mr. Liggins, I wanted to ask you, because you have a startup 
channel and you are in a position, I wanted to ask you about the 
cost. How much did it cost for your channel to get going? And what 
have you had to do to get people to be aware of and watch your 
channel and ask you about profits, if you are making profits, and, 
if not, now when would you expect to, because I think you are prob- 
ably someone that the borough president is worried about. 

Mr. Liggins. We are in a unique situation in that we also own 
a platform of radio stations, about 13 million listeners. And so we 
utilize that platform to get people — make people aware of the chan- 
nel. But even with that formidable marketing machine, we still 
have to operate the channel economically in a manner that pro- 
vides acceptable programming quality-wise. 

And for us, that is probably about $30 million a year over a 4 
or 4 V 2 year period. You know, call it $130 million. And we won’t 
break even until the end of that 4 to 4 V 2 . year period. That is when 
we stop losing money. So hopefully the next 4 to 4 'A years is the 
time period in which we begin making money. 

If we had — if we didn’t have those radio stations, and we had to 
market that on our own, you could easily add, I believe, another 
$10 million a year. So another $40 million a year. So $170 or $180 
million for a startup network, which is very, very, very difficult for 
anybody to pull off, particularly somebody who is a real startup 
small entrepreneur. And I think in an a la carte world with less 
subs to go after, it makes it even more difficult, not easier. 

Mr. Engel. So banding together, you know, to have a marketable 
package, is something that would help — or that helps, if stations 
would be alone in a la carte, that would make it more difficult to 
have startup channels, if these channels wouldn’t be distributed. 

Mr. Liggins. Absolutely. Because hopefully when I cut my deal 
with Cox Communications, I am not only going to get New Orleans, 
I am going to get San Diego. San Diego has got an 8-percent Afri- 
can-American population. New Orleans has a 40 percent African- 
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American population. I will get paid for subs or households in both 
of those areas, which helps me offset the $130 million. 

Mr. Engel. Thank you. 

Mr. FitzPatrick. Congressman, could I just give 

Mr. Engel. Yes, absolutely. 

Mr. FitzPatrick. [continuing] the committee two quick personal 
experiences on the a la carte example, one with respect to the Golf 
Channel and the other with respect to Hallmark. When the Golf 
Channel was launched, it was launched a la carte. And after 1 
year, the channel was in 600,000 homes, going nowhere fast, $135 
million investment. We weren’t going to make it. 

We needed to be bundled in a highly penetrated package or pack- 
ages. Today the Golf Channel is in 60 million homes, successful. 

The Hallmark Channel resided on a family tier on the DirecTV 
platform, 3 V 2 , 4 years ago, 500,000 to 750,000 subscribers, out of 
then an 8.5 million subscriber base. Dead in the water. The tier 
comprised eight or nine services, some of which I believe were — 
comprised Disney services. We were going nowhere. That tier was 
going nowhere. No one was buying it. 

We had a choice: stay dead in the water or enter into a negotia- 
tion to get us into a highly penetrated package. We did that, and 
today we are in 11.5 million DirecTV homes versus 700,000 homes 
3 '/2 years ago. The importance of being bundled or being packaged, 
of being in an environment where people can surf and find you, is 
absolutely critical. 

And the second point is this is not just about getting distribution 
scale. It is also about seeing your advertising ratings go up. Our 
ratings are now outpacing our distribution by three to one. Our dis- 
tribution growth this year will grow 20 percent. Our advertising 
revenues will grow 75 to 80 percent. That is because we have got 
scale, and that is because we are able to make investments in pro- 
gramming. 

And to the point that Mr. Liggins made earlier, and a darn good 
one, which is ultimately we are all competing with a limited 
amount of dollars to get programming or to make programming, 
but all things in time, he can’t go out and acquire the kinds of pro- 
gramming that we can or make programming that we can today at 
62 million homes. But we couldn’t do that 4 years ago or 3 years 
ago. We were where he was. We needed scale to be able to get that 
kind of investment opportunity to go out and get good program- 
ming that our subscribers want and that the results are showing. 

And the last point, if I could — forgive me. The point about infla- 
tion, the prices of cable, I would ask the committee to think about 
the following. Now back to the newspaper analogy. When you buy 
the Sunday paper, whether it is The Washington Post, The Detroit 
News, The Los Angeles Times, The New York Times, Atlanta Con- 
stitution, that is more expensive than a daily paper. That might be 
25 cents, 30 cents, 50 cents, 75 cents as we just heard about USA 
Today. 

The Sunday papers are much more expensive. Why? Because 
they are bigger. Sometimes we can pull a muscle in our back pick- 
ing up that newspaper on Sunday. The newspaper publisher is ask- 
ing us to pay because they are giving us a lot more product. The 
cable industry has given the American people hundreds of more 
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channels, high-speed access, video on demand, telephony, and 
many, many other services that did not exist 5 years ago. And I 
would ask the committee to think about that analogy. 

Thank you. 

Mr. Engel. Well, I wanted to just end — my time is up, but I 
want to just say, Mr. FitzPatrick, I think that you are pointing out 
that there are two sides to every coin. And I just think that it is 
not as cut and dry, as far as I am concerned, that a la carte would 
lower prices, and also, in terms of making it harder to — for new 
companies or new channels to flourish. 

Again, nothing is black and white. I think each panelist has 
made excellent points. But I think this is something to — that we 
have to grapple with. And I thank you. I think it has been helpful. 

Mr. Upton. Mrs. Cubin? 

Mrs. Cubin. Thank you, Mr. Chairman. I, too, think that this is 
something that we have to grapple with. I came into this hearing 
opposed to a la carte. And I won’t say that I have changed my 
mind, but I certainly have left a door open. 

Mr. Deal’s questions and explanations have, you know, really 
caused me to be more or less on alert. I don’t for 1 minute think 
that if we go a la carte that the rates will be cheaper. You know, 
I think the high-cost channels will be — you know, the way book- 
keeping goes, you can expense ESPN or Disney on — you know, on 
anything you want to. 

And so — and I think that is what would happen, because it 
seems to me that the five — the big five — it is kind of like Burger 
King advertisement, Have it Your Way. Only the big five is order- 
ing, you know, Have it Your Way for Me, what I have to have. And 
I think we need to do something about this. 

I am going to just ask one question, and I would like any of you 
who would like to respond to do so, and then I will yield to Mr. 
Deal. Why is there a difference between the programming cost in 
large and small markets? Doesn’t it cost the same to produce re- 
gardless of who views it? 

Because I am going to tell you something, this is where I am 
going to plant my feet and take a stand, because rural residents 
are always getting the short end of the stick, and they have, 
until — you know, until more people were elected to this Congress 
from rural areas than urban areas, and we are not going to stand 
for it. So anyone who wants to, please answer that question. 

Mr. Hooks. May I make one response? We are a growing com- 
pany right now, and I am buying small systems from large compa- 
nies, in the top five or six cable companies. And so the — I mean, 
it doesn’t cost them any more to deliver to me, so, I mean, I am 
just supporting the fact that I know my prices go up, I know I have 
less flexibility as far as tying and bundling that the major compa- 
nies have, because I also have got to change my lineup, stuff like 
that. 

So I am just supporting it is a true fact — and I can witness 
that — that as I buy, you know, systems from larger companies I am 
basically facing changes that they are not faced with. 

Mr. Liggins. I just wanted to — I am not a cable operator, but I 
think there is a difference between small company and small com- 
munity, because I know a lot of the large companies, like Cox and 



234 


Adelphia, and even some charter systems, they are, you know, 
three very big MSOs, serve a lot of rural communities. And they 
actually get very good rates, and I am sure they pass those on to 
the consumers. So Mr. Hooks has a smaller company, and that is 
why he probably works with the cooperative versus necessarily 
small communities. 

And, plus, one of the best deals out there for multichannel dis- 
tribution is in satellite. EchoStar, which competes with the cable 
operators vigorously, I think offers 60 channels for $29.95, which — 
again, I am not an operator — but I think it is one of the best deals 
that I have seen out there. And a lot of their customers are C&D 
counties and small rural communities. 

Mr. Hooks. May I just finish up by saying — maybe this will add 
some clarification, and I want to compliment Hallmark Channel for 
their success, because they got distribution without tying, bun- 
dling, and retransmission. My point is, that is the problem. That 
is where it is — is when you own a network and you start playing 
games on retransmission consent, and you start doing tying and 
bundling, that is where we get in trouble. 

And it shows proof when you look at Hallmark Channel. It is a 
very friendly company to the cable industry. They did it without 
doing all of that. So I still think the system works. There is just 
this one little glitch we have got. 

Mr. Baxter. I would just echo that, you know, Time Warner has, 
you know, tons of rural customers. And I think it would be a mis- 
take just to kind of look at a big company. I mean, we operate in 
27 states, and we have cable systems that have 1,000 or 2,000 cus- 
tomers in them, and we have, you know, the Manhattan cable, 
which has over a million. 

So we are very diversified and diverse in the kind of communities 
we serve, so it is not all — even though we are the second largest 
cable operator, that doesn’t mean we don’t operate in all parts of 
the country, in all different parts of the country. 

Mrs. Cubin. Thank you. This is something we need to look fur- 
ther into, but I would like to yield my remaining time to Mr. Deal 
and ask unanimous consent to give him an extra 2 minutes. 

Mr. Upton. Without objection. 

Mr. Deal. Thank you, Mr. Chairman. Thank the gentlelady for 
yielding. 

First of all, I would like to also ask unanimous consent to include 
in the material that I previously offered a filing made by the 
Broadband Service Providers with the FCC, and I thank Mr. Good- 
man for their willingness to step out and make a proposal. 

We have heard comments about, let us give some other things a 
try. Their proposal is to let us give voluntary a la carte a try. We 
need a venue in which to experiment with this other approach, and 
I commend them for their courage and willingness to make this fil- 
ing. I hope that the big five will cooperate in allowing us to test 
the market in a voluntary a la carte fashion, and I would like to 
include that in the material. 

And one — promise, final concluding comment — Mr. FitzPatrick, I 
understand your newspaper analogy. But, you know, we have a 
saying in Georgia about the Atlanta Journal Constitution and I 
would suggest to you that if the Atlanta Journal Constitution did 
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the written media version of Striperella, FX, and all of these others 
that we have alluded to, we wouldn’t even wrap our fish in it any- 
more. 

Thank you, Mr. Chairman. I yield back to the gentlelady. 

Mr. FitzPatrick. Point well taken. 

Mr. Upton. Thank you both. And I think we are just about ready 
for a series of votes. 

Mr. Kimmelman, I have — maybe I will follow up on one question 
Mrs. Cubin asked, and, Mr. Baxter, I will direct it to you. And that 

is, she raised the question of setting perhaps higher rates in rural 

areas than in urban areas. Do you see that? Is that something 
that 

Mr. Baxter. Well, I think the question is — I think there is a 
bandwidth of rates. Again, I am not on the programming side of 

it. 

Mr. Upton. Is that true? I mean, you said 

Mr. Baxter. But I think — I mean, I think there are volume dis- 
counts. I don’t think volume discounts are alien. That happens in 
this country, and there are volume discounts in other industries. 
And I think that is probably what is going on here. 

Mr. Upton. Are they significant rates? I mean, I — do you think 
30 percent different 

Mr. Baxter. No. I think the 

Mr. Hooks. I got those numbers from our group at NCTC, so 

Mr. Baxter. I would be — I am sure there are better people to 
comment on the size of the different 

Mr. Upton. Mr. Pyne, would you be able to comment on that? 

Mr. Pyne. Well, I think, as I pointed out earlier, with the recent 
ESPN deal that was — that I mentioned, I mean, clearly we were 
taking into account that the National Cable Television Cooperative, 
which is the — in the sort of top five of cable companies, if you take 
it as a whole, it was given actually a contractual obligation by us, 
by our company, that its pricing would be similar to other MSOs 
of its size. So in that — we were trying to — we were trying to deal 
with that issue in that negotiation. 

Mr. Upton. Mr. Hooks, did you want to respond to that, too? 

Mr. Hooks. Yes. I would just say we need disclosure on the 
terms of the contracts, and that would answer all of the questions. 

Mr. Upton. We are having a series of votes. We will be adjourn- 
ing here momentarily. 

Mr. Kimmelman, I want to go back to the a la carte, in terms 
of how it would work. I think we are all — Mr. Deal I know indi- 
cated about the FCC’s response. We are all waiting for that re- 
sponse, and I look forward to getting it. 

You say that rate regulation would not be necessary. You submit 
that the programmers would police themselves, not charge unrea- 
sonable rates. How is that different than the current system, 
whereas Mr. Pyne indicated Disney offers ABC for a stand-alone 
price, but few, if any, cable operators actually choose to take up 
that single offer? Wouldn’t you need rate regulation to make a la 
carte something different than we already have today in the mar- 
ketplace? Yes or no. 

Mr. Kimmelman. Mr. Chairman, I would suggest absolutely not, 
even though I have recommended regulation at previous times be- 
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fore this committee. I don’t think — absolutely not, because just 
think about what you have heard this morning and this afternoon. 
These programmers desperately, desperately want to be in a pack- 
age, whether they are startup or existing. They desperately want 
to be there. These cable operators desperately, desperately want to 
have them in a package. 

When one of them comes in with a high price, and the negotia- 
tion goes off kilter, right now it is either the consumer pays a big 
price increase or the screen goes black. And that is not a very good 
situation. If you had the package, and you had an opportunity for 
a la carte, the programmers and the operators have to alter their 
negotiations somewhat. 

And I would suggest to you that that is a marketplace where 
there is a tempering of price increases and a desire, because for 
whatever reasons — I can’t explain them all, but for whatever rea- 
sons we have all heard they desperately want to be in that pack- 
age, and they desperately want the consumer to buy the package. 
They don’t want them to go a la carte. 

If you just give the consumer the option, it may be 1 percent, it 
may be five, it may be nobody. The fact that they can choose it is 
going to help us in this marketplace. 

Mr. Upton. That is what Mr. FitzPatrick was saying with the 
Golf Channel. By being part of the package, they have seen their 
revenues increase, their eyeballs increase, whereas with a la carte 
they were sinking big time. 

Mr. Kimmelman. And they may have screwed up by the way they 
did that, and I am not suggesting that he — the Golf Channel 

Mr. Upton. It sounds like they did okay. 

Mr. Kimmelman. You know, the Golf Channel should be in any 
package they can negotiate it in. But if people want to buy it sepa- 
rately, that would be interesting, too. And it would change the ne- 
gotiating process. 

Mr. Upton. That was the point was that they were losing as — 
they probably wouldn’t have survived if they had stayed an a la 
carte. Is that right, Mr. FitzPatrick? 

Mr. Kimmelman. When the Disney Channel 

Mr. FitzPatrick. That is correct, Mr. Chairman. 

Mr. Kimmelman. [continuing] charged $10 a sub for an indi- 
vidual channel, it didn’t do that well either. In a package, it does 
better. Maybe $10 was a little high. 

Mr. Upton. Mr. Liggins? 

Mr. Liggins. Yes. I just want to make one final comment. I 
heard a term used earlier when we were talking about TV pro- 
gramming. That term was commodity. Television programming is 
not oil, it is not wheat. Jerry Seinfeld, Brett Favre, Alex Rodriguez, 
and Will Smith, these guys don’t consider themselves commodities. 

And, you know, when we start talking about cable rates and 
their link to programming, you have to remember that the talent 
of an athlete or an actor or a singer is actually ultimately what 
drives the cost of programming, because you have to get them to 
perform and then show it. And to then try to take that and 
commoditize it in the cable or satellite rate is very difficult. 

Mr. Baxter. If I could just add on to that, if it is okay, Mr. 
Chairman, to block something out, we can provide somebody with 
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a box. If you go a la carte or go to these theme channels, we have 
to give everybody a box. You know, and we are talking — you know, 
we have 11 million customers. About half of our customers don’t 
have a box today. That is 5 million customers who have to get a 
box. They have two sets per household. We are into tens of mil- 
lions — 10 million boxes, huge amounts of money here. 

So as you look at a la carte, there are costs that are significant 
that you just can’t overlook or look the other way, that come with 
this notion of a la carte or themed channels. 

Mr. Upton. Mr. Pyne, you wanted to say something? 

Mr. Pyne. Yes, if I just may add one remark with regard to Dis- 
ney Channel moving from an a la carte to a basic. And I will con- 
tinue if you want me to. Certainly, when Disney Channel — when 
it started, it was in the $10 to $16 price range as an a la carte, 
similar to other pay networks then and today. 

And essentially it never got more than 5 million a la carte sub- 
scribers. We, in fact, tested the number of approaches — a la carte, 
we tested tiering, we had tested packaging, but what we found 
was — and something that I think, as Mr. Baxter pointed out, with- 
in the a la carte there is something called churn, and churn is 
where customers come on and off in a given cycle. And we found — 
and for pay and tier services, that is generally 5 to 6.5 percent a 
year — a month, which means that it is somewhere 60 to 78 percent 
per year. 

What we found ourselves as a pay a la carte service is focusing 
all of our revenues in transactional marketing to keep subscribers 
versus into programming. Since the conversion from a pay to basic, 
we have dramatically increased the — two things. One is the pro- 
gramming — original programming has increased over 109 percent 
over the last 5 years, and that is because of the broader universe. 

In addition, we have increased the level — we have actually more 
than doubled the level of minority viewership by — as opposed to 
only targeting a certain segment because that is — those are the — 
those may be able to purchase, we are actually representing the 
broad diversity of our audience and of the American public. 

Mr. Upton. I appreciate all of your comments. And I must con- 
fess that we don’t have a lot of time left on this series of votes, so 
we look forward to the FCC response, and additional questions may 
be coming your way. Appreciate your time this morning and this 
afternoon. 

Thank you. 

[Whereupon, at 1:44 p.m., the subcommittee was adjourned.] 

[Additional material submitted for the record follows:] 

Prepared Statement of the Grocery Manufacturers of America 

The Grocery Manufacturers of America (GMA) appreciates the opportunity to pro- 
vide the food, beverage and consumer product manufacturers’ perspective on the use 
of Radio Frequency Identification (RFID) technology. GMA and its member compa- 
nies believe this technology offers benefits for consumers and acknowledge and 
share concerns regarding consumers’ privacy as it relates to the use of this emerging 
technology. We are committed to working with the technology providers, consumers, 
the Administration and the Congress as RFID technology is implemented and more 
widely adopted. 

GMA is the world’s largest association of food, beverage, and consumer product 
companies. With U.S. sales of more than $500 billion, GMA members employ more 
than 2.5 million workers in all 50 states. The organization applies legal, scientific, 
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and political expertise from its member companies to vital food, nutrition, and pub- 
lic policy issues affecting the industry. Led by a Board of 42 Chief Executive Offi- 
cers, GMA speaks for food, beverage and consumer product manufacturers at the 
state, federal and international levels on legislative and regulatory issues. 

THE TECHNOLOGY 

For more than four years, the Auto-ID Center at Massachusetts Institute of Tech- 
nology (MIT) has been developing supply chain applications for RFID technology 
that promise to deliver significant benefits to the economy and consumers. RFID has 
been around since WWII and is already used in many applications from the Speed 
Pass at the gas station to EZ pass at toll booths. RFID is the name given to the 
technology that involves tags that emit radio signals and devices called readers that 
pick up the signal. The electronic product code or EPC establishes a standards- 
based approach to using RFID technology to uniquely identify an entity or object 
that has an EPC tag attached to it. The EPC is essentially a radio enabled bar code, 
which can be read wirelessly. Other pieces of the EPC network enable the informa- 
tion from the tag to be analyzed and shared between supply chain partners. 

The Auto-ID Center’s work on the development of the EPC stands out as one ex- 
ample of how public, private, and academic interests can unite to support research 
and development, and help move technology forward to benefit society. The Auto- 
ID Center (now known as the Auto-ID Labs) is supported by many of the world’s 
leading companies and organizations including many in the food, beverage and con- 
sumer products industry. EPCglobal, a joint venture between EAN International 
and the Uniform Code Council, was chartered last September to develop open, glob- 
al standards for use of the EPC Network and currently has a subscriber base of 
more than 200 companies representing a cross section of major industries around 
the world. EPCglobal is responsible for the orderly adoption and implementation of 
the EPC system worldwide. 

Similar to the license plate on a car, an Electronic Product Code (EPC) is a way 
to uniquely identify a pallet, case or individual product. It is the next generation 
of today’s Universal Product Code (UPC), known commonly as the “bar code.” In- 
stead of the familiar printed strip, a tiny silicon chip holds a unique number that 
identifies a product. The tag, like today’s barcode, cannot be read and understood 
without passing by a reader that is connected to a data infrastructure. The major 
improvement of EPC over the barcode is that it does not need “line of sight” to be 
read, but instead uses radio waves which makes the reading of transactions much 
faster. 

Connected to a network, EPC technology will allow companies for the first time 
to manage their global supply chain in real time, at any time — offering never before 
available benefits. Some of those benefits include: 

• Streamlining inventory control on a global scale; 

• Deterring theft and counterfeiting; 

• Keeping shelves stocked with products desired by consumers; 

• Speeding the placement of new products; and 

• Easing removal of expired products. 

Though much of the research is focused on business and supply chain applications 
of the technology, the EPC ultimately promises consumer benefits as well. Con- 
sumers may see improved checkout procedures and customer service. Other benefits 
could include: 

• Better availability of products; and 

• Swifter and more effective food and product safety recalls. 

It is also important to note that EPC technology can offer solutions to govern- 
ment, such as: 

• Improved customs handling and border controls; 

• Enhanced Department of Defense (DoD) logistics management; and 

• Better security for moving luggage through airport terminals. 

Within the food, beverage, and consumer products industry, RFID is a part of a 
broad range of e-commerce activities designed to make the supply chain more effec- 
tive and efficient. From a manufacturer’s perspective, some of the benefits of EPC/ 
RFID include the elimination of manual counting and recounting of products in dis- 
tribution. Warehouses, trucks, backrooms, and shelves will contain readers that will 
automatically and continually track products and maintain perpetual and accurate 
inventory data. Out-of-stocks — a problem which plagues the consumer packaged 
goods industry — could be virtually eliminated through preset triggers which would 
automatically call for replenishment. This would also allow for theft to be measured 
and controlled in real time, and will increase the ability to identify counterfeit prod- 
ucts. Additionally, product recalls will be conducted in a much more efficient and 
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effective manner through continuous monitoring of products throughout the supply 
chain. 


STATUS OF EPC/RFID IMPLEMENTATION 

Currently, manufacturers are conducting pilot studies on the use of EPC/RFID in 
select warehouses, backrooms, trucks and manufacturing plants. While it is clear 
that broad implementation of EPC/RFID on individual items tracked to the store 
level is still years away, many retailers are eager to adopt case and pallet level tag- 
ging to enhance supply chain efficiencies. In addition, several manufacturers have 
been leading initiatives to use EPC/RFID to reduce theft in the supply chain, espe- 
cially for high value goods, and look forward to realizing benefits from the day-to- 
day use of the technology. 

As with any new technology, many hurdles stand between current capabilities and 
ultimate implementation. These include: 

• Difficulty in reading radio frequencies through metals and liquids. 

• Upgrading chip quality and consistency to improve read rates. 

• Avoiding interference with other radio frequency technologies, such as those used 

in warehouses, manufacturing plants, stores, etc. 

• Developing software to help sort vast amounts of data into meaningful informa- 

tion. 

• Improving the ability to read all cases on a pallet. 

• Making RFID affordable for many consumer product manufacturers. 

These issues must first be addressed in a reliable and cost-efficient manner before 
we are likely to see widespread adoption of EPC/RFID. 

PUBLIC POLICY ISSUES 

While EPC/RFID can produce major benefits, the technology also raises public pol- 
icy issues that must be addressed in a proactive and responsible way. Chief among 
those issues are concerns about consumer privacy, which some legislators and advo- 
cacy groups are already trying to address by proposing legislation that specifically 
regulates RFID. GMA believes RFID-specific legislation is unnecessary because the 
existing legal framework, industry self-regulation, and market forces provide con- 
sumers ample protection against potential abuses of the technology. In addition, pre- 
mature legislation could also inadvertently stifle many of the beneficial uses of this 
technology (food security, bioterrorism) as well as technological solutions to public 
policy concerns. 

Under Section 5 of the Federal Trade Commission Act, the FTC has authority to 
regulate unfair or deceptive practices in and affecting commerce. In recent years, 
the Commission has used this authority to develop a substantial body of law regu- 
lating the manner in which businesses collect and use consumers’ personal informa- 
tion, particularly online. In addition, the Commission enforces specific privacy laws 
such as the Children’s Online Privacy Protection Act, the F air Credit Reporting Act, 
and the Gramm-Leach-Bliley Act. This body of law is readily applicable to consumer 
privacy concerns about potentially unfair or deceptive uses of RFID technology. 

The protections of Section 5 of the FTC Act and other statutes enforced by the 
Commission are not technology-specific. Section 5 was not amended with the advent 
of radio or television, nor during the emergence of concerns about online consumer 
privacy. While there have been some laws enacted to deal with certain aspects of 
emerging technologies, FTC consumer protection enforcement, including enforce- 
ment of general consumer privacy protections, stems primarily from existing prohi- 
bitions against deception and unfairness. Specifically, the FTC has brought several 
consumer privacy cases on the theory that a company’s failure to abide by its stated 
privacy policies constitutes a deceptive practice under the Act. 

In conjunction with its enforcement activities, the FTC has long encouraged com- 
panies to make privacy policies available to consumers. Many of the retailers and 
manufacturers, who are at the forefront of implementing EPC/RFID, already pub- 
lish and abide by privacy policies that provide consumers protection against misuse 
of their personal information. Retailers and manufacturers know that consumers, as 
well as the FTC, hold them to the promises made in their privacy policies. They rec- 
ognize that it will be necessary to update these policies to notify consumers when 
EPC/RFID technology is in use, how they collect and use information from EPC 
tags, and any choices consumers have. Given that consumer trust is paramount in 
the branded consumer products business, it is very much in the manufacturers’ in- 
terest to ensure that consumers are comfortable with this new technology and fully 
understand the privacy policies by which they abide. 

State law enforcers and the plaintiffs’ bar have also been active in the consumer 
privacy arena. Their cases, while arising from consumer protection principles simi- 
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lar to those found in Section 5, have often focused on violations of unstated policies, 
for example, the failure to disclose that consumer personal information has been 
shared with another company. 

These precedents demonstrate that basic consumer protection principles such as 
deception and failure to disclose were able to evolve to protect privacy in the online 
context. With the framework already in place, these principles are readily applicable 
in the context of RFID. There is no reason to believe, even in the absence of a law 
that specifically mentions “radio frequency identification,” that the Commission, 
state law enforcers, and the plaintiffs’ bar will stand by in the face of abuses of 
RFID technology. Like the internet, RFID is simply another method by which con- 
sumers and businesses can share information. Any privacy concerns it raises are 
virtually identical to those raised by information collection on the internet, and the 
same solution should apply; market forces and government encourage businesses to 
provide privacy policies, and the promises contained in those policies are enforced. 

Self-regulation has an important role in encouraging responsible use of EPC/ 
RFID. In January 2004, the GMA Board of Directors formally adopted privacy 
guidelines established by EPCglobal. They are available at www.epcglobalinc.org. 
The guidelines will continue to evolve as technological applications and consumer 
opinions develop, but they already address important aspects of a sound privacy pol- 
icy — consumer notice, choice, and education, as well as records use, retention and 
security. Specifically, the guidelines focus on the need for consumer notification and 
choice when RFID tags are present in or on products available for purchase. In addi- 
tion, they affirm companies’ commitment to use, maintain, and protect records gen- 
erated though EPC/RFID in compliance with all applicable laws, including privacy 
laws. 

Of course, even in the absence of legal and self-regulatory incentives, retailers and 
manufacturers have ample incentives to deal fairly with their customers. Retailers 
and manufacturers of brands rely on repeat business. Repeat business depends on 
consumer confidence in the seller. Thus, when a shopper goes into a supermarket 
for a favorite brand of food, the whole supply chain recognizes that the shopper’s 
trust in the businesses that brought that brand to the market is critical to his or 
her decision to return again and again. In addition, manufacturers have invested 
hundreds of millions of dollars to create consumer confidence, trust and loyalty to 
their brands. It is, therefore, in the industry’s interest to act responsibly when im- 
plementing this new technology in order to maintain that trust. 

Some believe that we need new laws to address RFID. Enacting laws and promul- 
gating regulations now would likely do more harm than good. New laws specifically 
regulating RFID could stifle development of the technology before its benefits are 
fully recognized. Since the currently-known benefits of the technology arise in inter- 
state commerce, a patchwork of state regulations of RFID would be particularly 
problematic. The appropriate approach is to monitor the situation and assess wheth- 
er there are privacy concerns that legitimately arise as this technology develops and 
then ask whether they are concerns that cannot be addressed through industry self- 
regulation and the application of the unfairness and deception principles of the FTC 
Act. 

Thank you for the opportunity to provide our perspective on this emerging tech- 
nology. As the industry adopts EPC/RFID, we are committed to doing so in a way 
that protects consumer privacy and offers consumer benefits. We look forward to 
working with the Committee on this and other important issues in the future. 
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July 1. 2004 

Chairman Michael Powell 
Commissioner Kathleen Abernathy 
Commissioner Kevin Martin 
Commissioner Michael Copps 
Commissioner Jonathan Adelstein 
Federal Communications Commission 
4-15 12““ St, SW 
Washington, DC 20554 

Dear Commissioners: 


RE: MB Docket No. 04-207 


Each day I have the opportunity to see some of the very beet end brightest stars in the Dominican 
community - they approach my organization with dreams of business ownership and the resolve 
to see them through. However, these powerful role models are not typically the portraits of 
Latinos I see when I return home to watch TV. 

Mat is why X write to express my concern regarding the issue of a la carte pricing for cable 
television, which would most certainly reduce, rather than expand, the diversity of programming 
on cable television. 

As the Commission noted when it opened the above-reftrenced docket, an or to carte priding 
scheme could have unintended negative consequences for cable programming diversity. Despite 
the growing number of cable networks and programs embracing Latum characters and issues, 
positive, realistic images remain rare exceptions to the role. Clearly there is a need for more - 
not less - programming aimed at Latinos as well as an environment in which struggling networks 
that provide quality programming can find a voice. 

Any move to implement a la cane pricing, now more than ever, would be a mistake. As 
you undoubtedly are aware, a recent pilot of Nielsen Media Research’s “Local People Meter” 
dramatically reduced the ratings calculations for minority broadcasts across the board, notably 
Spanish language networks like Telemundo and Univisidn - the two highest-rated channels in 
then market. A number of voices here in New York, myself included, called this vmrtereountiag 
a “disenfranchisement of viewers on a massive scale.” 


Helping to Build the New Northern Manhotton 
bpoyendo cl Dctartolh del Nuevo Alto Monhottcn 


Audukon Partnership for Economic Development u>c 
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If ratings for latiao-’oriented programs are perceived as declining, a network’s ability to raise 
advertisement revenue would naturally dmimstl potentially spurring oa thn death of the 
programs popular in our comm unities. 

The same is true in the a la carts setting. Advertisers will spend fewer dollars oa niche networks 
when there is a decline in viewership, which is precisely what will occur if viewers chose only a 
small handful of the most popular channels. Once advertiser reign in their spending, smaller 
networks will not survive, stripping the cable medium of valuable minority voices. 


As sotneoae who represents the interest of Latino small businesses, I have m additional concern 
rtnf directly mentioned In your inquiry. Z fear that a* Latino focused networks struggle to survive 
under any a ta carte law, the many small businesses who support these networks — studios, talent 
agencies, crew's and the like - will suffer, potentially eliminating jobs in the latino community, 

1 hope the Commission will consider my comments and protect the growing diversity of voices 
on television. In doing 50, you will niso protect the entrepreneurial spirit that thrives cm cable. 



Wafcher Delgado/ 
Executive Pirectdr 
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